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FEATURE ARTICLE

In an April 20, 2020 decision, the Colorado 
Supreme Court reaffirmed the definition of imported 
water in Colorado and confirmed the principles sur-
rounding its use. Specifically, that water, once import-
ed, can be successively used and reused to extinction, 
without causing injury to other water users in the 
basin of import. Although other users may take ad-
vantage of imported water return flows, they have no 
legal right to that water, and a court will not enforce 
any such “rights.” [Santa Maria Reservoir Company v. 
Warner, 2020 CO 27, 461 P.3d 478 (Colo. 2020).]

Background

Although the final analysis and holding of the 
Colorado Supreme Court is rather straightforward, 
the factual and procedural background is complex 
and a full understanding is necessary to comprehend 
the Supreme Court’s ruling. This background includes 
the legal history of imported water in Colorado, the 
geographic and hydrologic history of the San Luis 
Valley, as well as the facts and procedural history of 
this case.

Legal Framework

In Colorado, water can be broadly separated into 
“native” and “imported” water. Native water, the vast 
majority, is water that is diverted from, used, and re-
turned to the same stream or stream system. Imported 
water, by contrast, is water which is diverted from 
one stream system, but then pumped and used in a 
different stream system. Return flows and excess water 
from imported water physically cannot return to its 
basin or origin. Consequently, the law treats these 
two types of water very differently.

Native waters of a public stream are governed 
by prior appropriation. City of Thornton v. Bijou Irr. 
Co., 926 P.2d 1, 65 (Colo. 1996). This is the stan-
dard “first in time, first in right” system in Colorado, 
and many other western states. Junior (i.e., “newer”) 
water rights cannot appropriate water to the extent 
it diminishes the amount of water available to more 
senior users. Colo. Const. art. 16, § 6. Prior appro-
priation entitles a user to only as much water as they 
actually need—surplus water must be returned to the 
stream from which it came to be available to down-
stream users in the form of “return flows.” (Emphasis 
added) Pulaski Irrigating Ditch Co. v. City of Trinidad, 
203 P. 681, 682 (Colo. 1922).

However, injury to downstream users is not a factor 
in water that has been imported to a stream system or 
watershed—“the ability of downstream users to divert 
imported water exists entirely at the sufferance of the 
importer.” Bijou, 926 P.2d at 72. Instead of having 
to allow return flows to rejoin the stream system of 
origin, imported water users have the exclusive right 
to use and reuse that water to extinction. Ripley v. 
Park Center Land & Water Co., 90 P. 75, 76-77 (Colo. 
1907). Imported water is most commonly seen in the 
context of trans-basin diversions (such as pumping 
water across the continental divide to Colorado’s 
Front Range), and this idea was first recognized in 
Brighton Ditch Co. v. City of Englewood, 237 P.2d 116 
(Colo. 1951). “Brighton Ditch suggests an implicit 
recognition that an importer has a greater right to use 
the water for its own beneficial purposes than do ap-
propriators of native water.” Bijou¸ 926 P.2d at 66.

The imported water doctrine was then codified as 
part of the wide-reaching Water Right Determination 
and Administration Act of 1969, which provides:

COLORADO SUPREME COURT REAFFIRMS PRINCIPLES OF IMPORTED 
WATER USE—ONCE IMPORTED, IT MAY BE REUSED TO EXTINCTION

By John Sittler and Paul Noto
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Whenever an appropriator has lawfully intro-
duced foreign water into a stream system from 
an unconnected stream system, such appropria-
tor may make a succession of uses of such water 
by exchange or otherwise to the extent that its 
volume can be distinguished from the volume of 
the stream into which it is introduced. C.R.S. § 
37-82-106(1).

In addition to the common sense principle that 
foreign water can be reused because, if not for the 
importer’s efforts, it wouldn’t be in the basin of use to 
begin with, there is also a significant policy interest in 
allowing successive reuse of imported water. By allow-
ing importers to use and reuse that imported water, 
it helps to ensure that they don’t divert more water 
from the basin of origin than is necessary. Grand Val-
ley Water Users Ass’n v. Busk-Ivanhoe, Inc., 386 P.3d 
452, 465 (Colo. 2016) (“Importers of foreign water 
are accorded wide latitude as to the use and disposal 
of the water in the basin of import in order to allow 
the flexible and efficient use of foreign water and to 
minimize the amount of water imported.”).

Finally, and perhaps most importantly for this 
case, changes of use related to imported water are not 
subject to the same strict “no-injury” standards nor-
mally applied in change cases. C.R.S. § 37-92-305(3); 
City of Florence v. Bd. of Waterworks of Pueblo, 793 
P.2d 148, 154 (Colo. 1990) (“Because these actions 
involve foreign water…the general change of water 
right criteria…are inapplicable.”).

Therefore, the only legal injury possible from a 
change to imported water rights is if the changes in-
creases the historical amount, rate, or length of time 
of diversion so as to adversely affect junior priorities 
in the basin of origin.

Water Rights and Hydrologic Circumstances  
in the San Luis Valley

The rights in this case concern the San Luis Val-
ley, a long, narrow valley in south-central Colorado 
that is bracketed by the San Juan Mountains to the 
west and the Sangre de Cristo Range to the east. The 
Rio Grande River enters the valley through the San 
Juan, before traveling southward down the valley and 
eventually into New Mexico. Water in the San Luis 
Valley, like most of rural Colorado, is primarily used 
for irrigation and other agricultural purposes.

 The aptly-named Closed Basin (the basin of 

import in this case) is a watershed north of the Rio 
Grande that is separated from the river by both a top-
ographic and hydraulic divide. That means that both 
surface water (as a result of the topographic divide) 
and groundwater (the hydraulic divide) in the Closed 
Basin flow away from the Rio Grande and toward the 
“sump,” the low point in the Closed Basin. Critically, 
the hydraulic divide is constantly in flux, moving as a 
result of climatic conditions, as well as being affected 
by large-scale importation of water into the Closed 
Basin. Historic well pumping has had the effect of 
diminishing the hydraulic divide, meaning that well 
pumping in the Closed Basin, in certain areas, has led 
to depletions in the Rio Grande.

The issue became significant enough that, in 2004, 
the Colorado General Assembly adopted Senate Bill 
04-222, later codified as C.R.S. § 37-92-501(4)(a)(I), 
which regulates the Closed Basin so as to “maintain 
a sustainable water supply in each aquifer system.” 
To short-cut the convoluted history of this area, Rio 
Grande Water Conservation District then conducted 
a study on these issues, titled the “Engineering Report 
on San Luis Valley Groundwater Level Study” (the 
Study). The Study revealed that there was no longer 
a hydraulic divide north of the Rio Grande, meaning 
that well pumping in the Closed Basin was causing 
depletions to the Rio Grande. However, the Study 
also determined that a reduction in well pumping 
would likely lead to recovery of the aquifer and resto-
ration of the hydraulic divide, thereby protecting the 
Rio Grande from further depletions. As part of the 
implementation of this plan, more water was needed 
to begin replacing injurious depletions. Therefore, in 
2012, the Rio Grande Water Conservation District 
approached the Santa Maria Reservoir Company 
(SMRC), which owns two reservoirs, about leasing 
water to replace the depletions. However, the SMRC 
water was only decreed for irrigation—as a result 
SMRC applied for a change of use to include the 
replacement of depletions. That application became 
this case.

At the Water Court

In January 2013, SMRC submitted a change appli-
cation for its water storage rights in its two reservoirs 
(Santa Maria and Continental) to add replacement 
of depletions as a beneficial use of that water. SMRC 
also asked, among other things, for the Water Court 
to confirm its right to fully consume, by first use, re-



247July 2020

use, and successive use, the water it delivers into the 
Closed Basin. Practically, the changed water would 
be released by SMRC from its reservoirs and allowed 
to flow into the Rio Grande River, without being di-
verted for irrigation use in the Closed Basin. Several 
parties, including Mr. Jim Warner, filed statements 
of opposition alleging that the change in use would 
injure them, primarily through the lack of return 
flows. SMRC eventually, by 2016, stipulated with all 
other opposers, through a term and condition of the 
proposed decree in which SMRC agreed to replicate 
accretions, including return flows, to the Rio Grande 
River (a small area of the changed water did not go to 
the Closed Basin but rather was connected to the Rio 
Grande River).

Warner on the other hand eventually took the 
case to trial before the Water Court, alleging that, 
as a flood irrigator in the Closed Basin, he needed 
groundwater levels to stay close enough to the surface 
to reduce ditch losses, and that SMRC’s change 
would result in that exact outcome. At trial, SMRC 
introduced numerous witnesses, both expert and lay, 
that testified that Warner’s water rights would not be 
injuriously affected by the change. Warner did not 
present any evidence to rebut that testimony.

Warner also argued that, because the hydraulic 
divide is no longer clearly established, the Closed 
Basin is not “unconnected” from the Rio Grande 
and therefore SMRC should not be entitled to use its 
imported water to extinction. To counter this argu-
ment, SMRC presented its expert who testified that 
the majority of the imported water would be within 
still unconnected Closed Basin and that, for the 
other area, the accretions to the Rio Grande would 
be replaced as mentioned in the stipulation term and 
condition. The expert also introduced groundwater 
maps showing that the water in Closed Basin was 
still moving towards the sump, i.e., away from the 
Rio Grande. Essentially, the expert argued that the 
hydraulic divide was still in place. This evidence was 
unrebutted by Warner. 

The Water Court, after the three-day trial, issued 
an opinion approving the change application and 
confirming that SMRC was entitled to fully consume 
all water imported into the Closed Basin. Regarding 
the Study, the court found that, although the hydrau-
lic divide has retreated to very near the Rio Grande, 
it has not been established that the divide does not 
exist. After the issuance of the decree, Warner filed 

a Motion to Amend Judgment, arguing: 1) that the 
water delivered to the Closed Basin is not imported; 
2) that the court should reduce SMRC’s pumping 
to prevent injury; and 3) that the court should have 
conducted a historic consumptive use analysis on the 
changed water. Warned did not cite any legal author-
ity in support of his claims. As a result, the Water 
Court denied the motion, finding that the first argu-
ment was unsupported by facts and law, the second 
was not properly before the court, and the third was 
incorrect because the court actually had conducted 
the historic consumptive use analysis. Therefore, at 
SMRC’s request, the court found Warner’s motion 
substantially groundless and frivolous and awarded 
SMRC attorney fees. Warner then appealed to the 
Colorado Supreme Court (in Colorado, Water Court 
appeals skip the Court of Appeals and go directly to 
the Supreme Court).

The Supreme Court’s Decision

Perhaps surprisingly, given that extensive back-
ground, the Colorado Supreme Court’s analysis of this 
case was straightforward and concise. As a general 
holding, the Supreme Court determined that SMRC 
had met its burden of proving no-injury through the 
change, and that Warner had offered no evidence to 
the contrary.

Analysis under the Bijou Decision

Regarding Warner’s claim that the water delivered 
to the Closed Basin was not imported, the Court 
relied on its decision in Bijou, which held that if the 
water would not have reached the receiving stream 
system without the efforts of the importer and, once 
there would not naturally flow back to its original 
stream, then the two water systems are unconnected 
and the water is imported. Bijou, 926 P.2d at 81. It 
is undisputed that the water stored in the SMRC 
reservoirs (originally diverted from the Rio Grande 
system) would not naturally end up in the Closed 
Basin. As such, Warner has no right to maintenance 
of return flows from SMRC’s historic irrigation use in 
the Closed Basin.

The Water Study and Alleged Lower         
Court Error

Warner’s next argument attacked the fact-finding 
of the Water Court, which the Supreme Court 
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determined was not clearly erroneous (the standard 
of review). Specifically, Warner contrasted the study 
which indicated that the hydraulic divide no longer 
exists, with the Water Court’s finding that “the divide 
was retreated to very near the Rio Grande and that 
the divide is not well-defined.” However, no evidence 
at trial supported the conclusion that the divide no 
longer exists and more importantly, SMRC’s expert 
showed groundwater mapping indicating that water 
was still flowing back into the Closed Basin, away 
from the Rio Grande. As the Water Court stated, 
even assuming “the hydraulic divide is poorly de-
fined or very close to the Rio Grande,” the evidence 
established that “water flowing north into the Closed 
Basin does not return to the Rio Grande.” 

At first glance, the study and the Water Court 
opinion do seem to be inapposite. However, the en-
tire goal of the Rio Grande Water Conservation Dis-
trict was to re-establish and maintain the hydraulic 
divide. Therefore, almost a decade after Rio Grande 
Water Conservation District began implementing 
steps to address the issues in the San Luis Valley, the 
Water Court concluded that the unrebutted evidence 
showed that the hydraulic divide exists again.

The Court Finds a Hydraulic Divide Between 
Closed Basin and Rio Grande

The Supreme Court found nothing clearly errone-
ous with that ruling of the Water Court, and even 
went a step further, declaring “[a]t this time, there is 
a hydraulic divide between the Closed Basin and the 
Rio Grande.” The Rio Grande Water Conservation 
District’s plan is achieving exactly what it is attempt-
ing to accomplish. That final fact directly contra-
dicted Warner’s final claim that SMRC’s application 

undermines the General Assembly’s efforts to manage 
water resources in the San Luis Valley. Instead of un-
dermining the efforts, SMRC’s application is in fact 
perfectly aligned with those goals. 

Conclusion and Implications

Besides the convoluted history of the case and its 
issues, this case was actually rather straightforward. 
The delivery of water into the Closed Basin fits 
squarely within the legislative and case law defini-
tions of imported water. Importers are allowed to suc-
cessively use and reuse that water to extinction. And 
therefore, the change in use did not cause injury to 
Warner, but rather revealed that he had no legal right 
to the return flows that he had previously used. 

This case did not introduce any new groundbreak-
ing aspects of Colorado water law. The factual review 
of hydraulic divides, and their changing nature, will 
no doubt provide guidance to future water rights 
disputes, however the general principles of imported 
water were merely reaffirmed in this case. Imported 
water, particularly trans-basin water, is playing an 
ever-bigger role as Colorado grows, particularly on 
the Front Range. While it is possible that Colorado 
will eventually change how new imported water is 
treated, for now two principles have been affirmed: 1) 
if the water would not have been there without the 
importer, and will not flow back to the basin of origin, 
it is imported water; and 2) if the water is imported, 
the importer has the right to use and successively 
reuse that water to extinction, without causing injury 
to any other users in the basin of import. The Court’s 
opinion is available online at: https://www.courts.
state.co.us/userfiles/file/Court_Probation/Supreme_
Court/Opinions/2018/18SA244.pdf.

John Sittler and Paul Noto are members of the law firm of Patrick Miller Noto. Their practice focus is on water 
law and natural resources law, but includes water rights; water quality, infrastructure planning; transboundary 
water, tribal water, wetlands and endangered species matters. The firm is based in Colorado but has offices in: 
Arizona, Montana, North Dakota, Oklahoma and Texas. Paul Noto serves on the Editorial Board of the Western 
Water Law & Policy Reporter.
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REGULATORY DEVELOPMENTS

The California Department of Water Resources 
(DWR) recently announced it would increase the 
previously planned 2020 water deliveries from the 
State Water Project (SWP) from 15 percent to 20 
percent. DWR was able to increase the water deliv-
ery allocations to 29 agencies (SWP Contractors) 
due to the Sierra snowpack conditions resulting from 
above-average precipitation in May. The U.S. Bureau 
of Reclamation (Bureau) also recently announced 
that water allocations from the Central Valley Project 
(CVP) are increasing at a rate of 5 percent.

Background

The SWP is the largest state-built water and power 
project in the nation, with over 700 miles of canals 
and pipelines, 20 pumping plants, four pumping/
generating plants, five hydro-electric power plants, 
33 storage facilities and 21 reservoirs and lakes. The 
SWP has a total reservoir storage capacity of 5.8 mil-
lion acre-feet, in addition to the water already in the 
delivery system and delivers an average of 2.4 million 
acre-feet of water annually through its system.

Construction of the SWP started in the 1960s 
with the first water deliveries to the Bay Area in 1962 
and into Southern California in 1972. The SWP has 
delivered over 70 million acre-feet of water since its 
first delivery in 1962. Today, the SWP delivers water 
to 29 SWP Contractors who in turn deliver water to 
over 23 million Californians and over 750,000 acres 
of irrigated farmland. The SWP also delivers water to 
other public agencies and provides water for wildlife 
and recreational uses. Approximately 70 percent of 
SWP deliveries are for urban use and 30 percent are 
for agricultural use. 

The SWP Contractors take deliveries of water 
from the SWP, pursuant to long-term contracts 
(Water Contracts) that were entered into when the 
SWP was created. These Water Contracts obligate 
the SWP Contractors for the costs of constructing, 

operating and maintaining the SWP facilities, and for 
the water that is delivered to them through the SWP 
facilities. Although SWP Contractors are entitled to 
4.2 million acre-feet of water, the SWP is only ca-
pable of deliveries on average of between 2.5 million 
and 3.5 million acre-feet of water. 

2020 Annual Water Deliveries

Each October, the 29 SWP Contractors apply to 
the SWP for the following year’s water allocation 
deliveries, up to the maximum allocation authorized 
in their individual Water Contracts. Each December, 
DWR publishes the allocation amounts for the com-
ing year. The annual water allocations are based on 
several factors, including: 1) historical water supply 
data, 2) current reservoir storage, and 3) amount of 
water requested by the SWP Contractors. After the 
annual allocation is made, DWR continues to moni-
tor climatic conditions, reservoir levels and Sierra 
snowpack, and may adjust the allocations accordingly. 
An initial allocation of 10 percent was announced in 
December 2019 due to a very dry winter. This alloca-
tion was increased to 15 percent in January 2020. 
In May 2020, DWR announced an increase from 15 
percent to 20 percent due to the above-average pre-
cipitation brought by the recent May storms. 

2019 Dry Winter and 2020 May Storms

DWR reported that this year’s snowpack was the 
eleventh driest on record since 1950, and precipita-
tion was the seventh driest on record since 1977. 
Despite the dry winter, May storms delivered 181 
percent of average precipitation for the northern Si-
erra for this time of year allowing for DWR to slightly 
revise upward its allocation. 

The Central Valley Project

The federal CVP, which is operated by the Bu-
reau, delivers 7 million acre-feet of water on average 

CALIFORNIA DEPARTMENT OF WATER RESOURCES INCREASES STATE 
WATER PROJECT WATER DELIVERIES TO 20 PERCENT—U.S. BUREAU 

OF RECLAMATION INCREASES WATER ALLOCATIONS 
FROM THE CENTRAL VALLEY PROJECT
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each year to irrigate approximately 3 million acres of 
California lands, and supplies drinking water for more 
than 1 million households. The CVP has long-term 
agreements to supply water to more than 250 contrac-
tors in half of California’s 58 counties. Deliveries by 
the CVP include providing an annual average of 5 
million acre-feet of water for farms; 600,000 acre-feet 
of water for municipal and industrial uses; and water 
for wildlife refuges and maintaining water quality in 
the Sacramento-San Joaquin Delta. The construction 
of the CVP helped propel California to becoming the 
largest agriculturally productive state in the coun-
try, providing 25 percent of the nation’s table food. 
California has led the nation in agricultural and dairy 
production for the last 50 years. 

The Bureau’s recent adjustment in allocation 
results in water users on the west side of the San Joa-
quin Valley receiving a five percent increase in water 

allocation from 15 to 20 percent of their contracted 
amount. Municipal and industrial users saw a 5 per-
cent jump to 70 percent of their contracted amount. 

Conclusion and Implications

The recent announcements by the Department 
of Water Resources and U.S. Bureau of Reclamation 
are welcome news to water consumers throughout 
the state. While the recent spring storms helped to 
mitigate low snowpack conditions, total allocations 
remain disappointing for most State and CVP Con-
tractors in response to remarkable dry conditions. 
The Contractors and the communities they serve 
continue to monitor SWP and CVP trends and to de-
velop local projects and programs promoting resource 
conservation.
(Chris Carrillo, Derek R. Hoffman)

A number of recent applications seeking to ap-
propriate water from the Payette River implicate 
the still-unresolved reservoir “refill” matter affecting 
storage reservoirs in the Payette River Basin (Ad-
ministrative Basin 65) under the Idaho Department 
of Water Resources’ water right accounting program. 
Though the “refill” matter has been settled after 
much litigation in other basins in Idaho (notably the 
Boise River Basin and the Upper Snake River Basin 
upstream of Milner Dam), the issue persists in the 
Payette River Basin.

The ‘Refill’ Issue

In various river basins across the state, the Idaho 
Department of Water Resources (IDWR) has adopted 
a computerized water right accounting program based 
on a “paper full” construct—one where all flows of 
water into on-stream reservoirs are tracked and ac-
counted. This water right accounting construct is an 
imperfect fit for on-river storage reservoirs that are 
used, in part, for flood control purposes.

In simple terms, the accounting program can lead 
to situations where reservoirs are shown as full on 

paper (paper full), but they are far from physically full 
because the reservoirs have either evacuated water 
to accommodate incoming spring flood flows and/or 
regulated flood flows by contemporaneously passing 
them through the system. In both situations water 
is not physically stored during flood control opera-
tions, at least not to the extent that the water rights 
accounting program tracks. The accounting program 
treats all water flowing through a reservoir as hav-
ing been stored, even if the water was not physically 
stored. Upon “paper fill,” the accounting program 
then shows those storage water rights as fully satisfied 
and, therefore, out of priority such that junior water 
rights come into priority even though the reservoirs 
are not physically full.

In addition to leaving reservoirs only partially full 
physically, the accounting program leaves the “refill” 
water that does physically fill the reservoirs without 
the protection of a legally enforceable water right. 
This is because all acknowledge (IDWR included) 
that reservoir flood control operations occur on a 
“spill and fill” basis. Water is evacuated from the res-
ervoirs (if necessary) ahead of the spring runoff (spill-

NEW WATER RIGHT APPLICATIONS FILED WITH THE IDAHO 
DEPARTMENT OF WATER RESOURCES, ON THE PAYETTE RIVER 

IMPLICATE THE UNSETTLED RESERVOIR ‘REFILL’ QUESTION 
IN THE BASIN
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ing), which evacuated space serves to regulate incom-
ing flood flows, and as the high runoff wanes in later 
spring and early summer, the reservoirs physically fill 
with the “second in” water. However, once paper full 
under the prevailing water rights accounting pro-
gram, the second in water (that physically captured 
and stored as the flood risk wanes) is stored without a 
water right because flood control operations (evacu-
ation and contemporaneous pass through) exhausted 
the base water right(s) for the reservoir in question. 
The storage and use of water under administrative 
agency whim, rather than under a legally protectable 
water right (a real property right under Idaho law) 
understandably makes those who rely upon stored 
water supplies (irrigation water delivery organizations 
and their land and shareholders) nervous because 
one never knows when the historic status quo might 
change and administrative whim might shift a differ-
ent direction.

Refill Settlements in Other Basins

The “refill” matter was resolved by settlement in 
other river basins during the pendency of the larger 
Snake River Basin Adjudication in Idaho. The solu-
tion involved the filing of late (but allowable) notices 
of claim with the adjudication court, which claims 
served as the procedural platform upon the refill issue 
was litigated and could be resolved in the form of new 
water rights covering the historical storage and use 
of the “second in” water. The solution was, generally 
speaking, the issuance of two new water rights for 
each dual-purpose reservoir (reservoirs used both for 
flood control and for beneficial use water storage). 
The first water right (the so-called “Refill 1” water 
right) is a water right issued covering the largest 
runoff volume measured in a particular basin. The 
Refill 1 water right effectively appropriates all flows in 
the system, even though the majority of that water is 
never stored and used. Thus, the Refill 1 water right 
matches the water right accounting program’s “meter 
is always running” construct. To make water available 

for future appropriation, the Refill 1 water rights are 
subordinate to many types of future water uses.

In addition to Refill 1, there is a Refill 2 water 
right. The Refill 2 water right is for a discrete amount 
and is not subordinated to future water rights. It al-
lows reservoir operators (usually the Bureau of Recla-
mation) to physically “top off” the reservoirs as flood 
flows wane and priority is needed to stem more junior 
water use that could interfere with the physical filling 
of the reservoirs.

The Payette River Basin                              
and Two IDWR Options

In the Payette River Basin, the SRBA late claim 
process, though litigated, was held unavailable by the 
Idaho Supreme Court under principles of res judicata. 
Thus, the SRBA process could not serve as the proce-
dural vehicle necessary to reach similar refill settle-
ments as was accomplished in other river basins in 
the state. Instead, Payette River Basin storage water 
users were left predominantly with two IDWR-based 
options: 1) the filing of new water right applica-
tions for permit seeking refill water rights; or 2) filing 
protests against the water right applications of others 
seeking to perfect new water rights in the “second 
in” water. At present, the U.S. Bureau of Reclama-
tion and other storage water interests have not yet 
filed new water right applications. But others have 
filed applications that are now being protested by the 
Bureau and other irrigation entities who hold storage 
space in Cascade and Deadwood Reservoirs under 
contracts with Reclamation.

Conclusion and Implications

The protests were filed on June 22, 2020. Thus, the 
contested case process is in its infancy. Nonetheless, 
the protests should serve as the procedural vehicle 
(hopefully) to craft a refill-related settlement in the 
Payette River Basin in order to put the basin water 
users on similar (if not equal) footing with their refill 
brethren in the Boise and Upper Snake River Basins.
(Andrew J. Waldera) 
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On June 24, 2020, the Nevada State Engineer held 
a workshop to solicit comments on proposed amend-
ments to and adoption of regulations pertaining to 
Chapter 533 of the Nevada Administrative Code, 
which deals with matters within the scope of State 
Engineer’s statutory authority. The proposed regula-
tions are wide reaching, covering revisions to protest 
proceedings for water rights applications and creat-
ing extensive new procedures regarding applications 
for extensions of time. They also specify licensing 
requirements for professional water right surveyors. 
One hundred people participated in the hearing by 
video and telephone, including water lawyers, engi-
neers, water rights consultants, permit holders and 
representatives from every stakeholder group in the 
State, including water purveyors, agriculture, mining 
and environmental interests.

Existing Water Regulations 

Although Nevada Revised Statutes 532.120 gives 
the State Engineer broad authority to “make such 
reasonable rules and regulations as may be necessary 
for the proper and orderly execution of the powers 
conferred by law,” as a practical matter, the State 
Engineer has engaged in very little rulemaking. 
Existing regulations are largely limited to procedures 
and penalties for violations of water laws and permit 
requirements; procedures in protest hearings; and well 
drilling requirements. In the absence of regulations 
governing water use, there has been considerable 
litigation over the State Engineer’s interpretation of 
Nevada water laws.

Impetus for Current Rulemaking Effort

In 2019, the Nevada Legislature passed AB 62, 
which directed the State Engineer to “adopt any 
regulation necessary to carry out the provisions” 
in Nevada Revised Statutes 533.380. That statute 
relates to extensions of time to perfect a water right. 
The bill was proposed by the State Engineer and, as 
introduced in the Legislature, sought to add specific 
requirements that a permit holder must satisfy in 
order to obtain an extension of time to file a proof of 
completion and proof of beneficial use. It also set a 
deadline by which such proof must be accomplished. 

The bill received considerable pushback, particu-
larly from municipal water purveyors who expressed 
that the limited time frame proposed in the bill un-
reasonably interfered with long-term water resource 
planning and forecasting. After legislative committee 
hearings and discussions with stakeholders indicated 
that the proposed statutory change was lacking trac-
tion, the State Engineer proposed an amendment to 
the bill that simply directed him to address the issue 
through a regulatory process. 

Some debate occurred among legislators as to what 
that process should look like since the State Engineer 
is not subject to the Nevada Administrative Proce-
dures Act. Ultimately, after the State Engineer ex-
plained that the agency conducts a public rulemaking 
process that includes hearings, workshops, meetings 
with stakeholders, the development of small business 
impact statements, and approval by the Legislative 
Commission, the Legislature did not impose any 
burden on the State Engineer to comply with formal 
rulemaking procedures to which other Nevada agen-
cies are subjected. 

In late 2019, the State Engineer held informal pub-
lic workshops to walk through some of the concepts 
for the proposed regulations that were being consid-
ered. The State Engineer then issued notice of the 
proposed rule changes in June 2020.

Stakeholders’ Concerns                               
with the Proposed Regulations

The regulatory changes proposed by the State 
Engineer may arguably exceed the scope of AB 62. 
In addition to extensions of time to file proof of 
construction of works and proof of beneficial use, the 
proposed regulations update and amend the regula-
tions governing procedures for hearings before the 
State Engineer and adopt regulations for the licensing 
of Nevada Licensed Water Right Surveyors. In total, 
the proposed regulations span 27 pages and consti-
tute a significant rulemaking effort that could have 
profound impacts to water users. 

With a condensed public comment period be-
cause the State Engineer seeks to quickly submit the 
proposed regulations to the Legislative Commission 
for formal rulemaking review, many commenters 
expressed that the process was too rushed. Some also 

NEVADA STATE ENGINEER ENGAGES 
IN PROPOSED MAJOR RULEMAKING EFFORT
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complained that the State Engineer was taking on 
too much at once without adequate time to protect 
against unintended consequences. Numerous com-
menters suggested that the proposed regulations be 
limited to the legislative directive from AB 62 and 
address other matters in a subsequent rulemaking 
process.

Municipal Purveyors Concerned Regulations 
Might Interfere with Long-Term Planning

On the substance of the regulations, the vast ma-
jority of comments came from municipal water pur-
veyors concerned that the proposed regulations could 
interfere with their long-term planning horizon for 
securing a sustainable water supply. By statute, upon 
issuance of a water permit, the maximum amount 
of time the State Engineer may set to file a proof of 
completion of the diversion works is five years from 
the date of approval. The deadline for filing the proof 
of beneficial use may not exceed ten years from the 
date of approval. Nev. Rev. Stat. 533.380(1)(a)-(b). 

If the necessary proofs are not filed within those 
time frames, the permit holder must file an applica-
tion for extension of time to prevent cancellation of 
the permit. The applicant must provide “proof and 
evidence” that it is proceeding in good faith and with 
“reasonable diligence” to perfect the application. The 
statute provides that:

. . .the measure of reasonable diligence is the 
steady application of effort to perfect the ap-
plication in a reasonably expedient and efficient 
manner under all the facts and circumstances.

The State Engineer may grant “any number of ex-
tensions” but no since extension of time can exceed 
five years. Nev. Rev. Stat. 533.380(3)-(6). 

The proposed regulations set forth detailed require-
ments for the contents of an application for extension 
of time and create definitions for “steady application 
of effort” and “significant action” taken to perfect a 
water right. They also articulate criteria, in addition 
to those required by statute, that the State Engineer 
will consider when reviewing an application for ex-
tension of time. 

Concerns over New Proposed Procedure for 
Protesting Application for Time Extension 

Of particular concern to numerous commenters 

at the workshop was a proposed new procedure for 
protesting an application for extension of time. Cur-
rently, no formal process exists to object to the State 
Engineer continuing to grant extensions when a 
permit holder fails to timely perfect an appropriation. 
However, there has been litigation to challenge the 
State Engineer’s serial approvals as being in violation 
of the anti-speculation doctrine. See Sierra Pacific 
Industries v. Wilson, et al., 135 Nev. 105, 440 P.3d 37 
(2019).

The regulations propose that where an applicant 
has requested and received ten or more years of ex-
tensions of time to perfect an appropriation, the State 
Engineer may publish notice of the application and 
allow interested persons to file a written verified pro-
test against the granting of the application. The State 
Engineer must consider any protests and may hold a 
hearing and require the filing of additional evidence 
as deemed necessary “to gain a full understanding of 
the issues involved.” 

Numerous commenters deemed the ten-year period 
arbitrary and, often, is too short a window of time 
to effectuate water resource planning. Some noted 
that the proposed regulations fail to account for the 
planning, funding, and infrastructure challenges that 
municipal purveyors, rural governments and small 
water systems face with regard to ensuring adequate 
future water supplies, particularly in the “boom and 
bust” economic cycles that Nevada often experiences. 
Some questioned whether the time frame was anti-
thetical to water conservation efforts. Questions were 
raised as to whether municipal purveyors should be 
treated differently than other water permit holders. 

They also expressed concern that this new protest 
process for extension applications will mire permit 
holders and the State Engineer in litigation and 
further slow down the agency’s ability to do its work. 
The proposed regulations, some observed, create obli-
gations on permit holders without getting to the heart 
of the issue, which is to prevent water speculation.

 Conclusion and Implications

The tenor of the comments at the public workshop 
indicated widespread concern over the scope and 
pace of the State Engineer’s regulatory process. It is 
unclear how the State Engineer will respond to these 
concerns. Stakeholders will likely have more informa-
tion in the coming months when the State Engineer 
issues a revised draft of the proposed regulations to 
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submit to the Legislative Commission. The exten-
sive proposed change in administrative regulations 
discussed in part, above, is available online at: http://
water.nv.gov/documents/NDWR_Prop_Admin_Regs-

Hearings_EOT_Water_Right_Surveyor_6-8-2020.
pdf.
(Debbie Leonard)

The Washington Department of Ecology, on May 
27, 2020, has amended the instream flow rule that 
affects parts of Whatcom County and small areas in 
Skagit County. The amendment provides water for 
new rural homeowners and benefits streamflows in 
the Nooksack River watershed, also known as Water 
Resource Inventory Area (WRIA) 1.

Background

The Streamflow Restoration Act, Chapter 90.94 
RCW was adopted in 2018 in response to the Wash-
ington Supreme Court ruling in Whatcom Cty. v. W. 
Wash. Growth Mgmt. Hr’gs Bd., 186 Wash.2d 648, 
381 P.3d 1 (2016) (commonly referred to as the Hirst 
Decision in Washington). Under Hirst, the Supreme 
Court ruled that counties must ensure an adequate 
water supply for granting building permits or subdivi-
sion applications and that in doing so, the County 
could not rely on existing instream flow rules adopted 
by Washington Department of Ecology (Ecology) 
but must ensure the cumulative effect did not further 
harm instream flows. The Streamflow Restoration 
Act requires instream flow rules to adopted or up-
dated in 15 watersheds around the state.

The Streamflow Restoration Act provides a mech-
anism for watershed planning to help inform whether 
adequate water supplies are available, and provide 
a mechanism for continued development of permit 
exempt wells in those areas. In areas where instream 
flow rules were previously adopted by rule which does 
not explicitly regulate permit-exempt groundwater 
withdrawals, and where there is a completed water-
shed plan adopted under chapter 90.82 RCW, Ecol-
ogy is directed to work with the local governments 

and planning units to meet additional criteria which 
would allow additional exempt wells. 

The Nooksack Basin                                    
and the New Watershed Plan

The Nooksack basin (WRIA 1), was required by 
statute to adopt a watershed plan to meet the require-
ments of the act by February 1, 2019. If they missed 
that deadline, Ecology was directed to adopt rules for 
the basin by August 1, 2020. Since a local plan was 
not adopted by the deadline, Ecology started rule-
making in 2019, adopting an amendment to Chapter 
173-501 WAC on May 27, 2020. [Instream Resources 
Protection Program for Nooksack WRIA 1, Ch. 173-
501 WAC]

According to Ecology:

The amendment adds flexibility for projects that 
save excess water during high flows and release 
it during low summer flows to bolster streams. It 
also establishes a water use conservation stan-
dard for new domestic permit-exempt wells, and 
makes minor technical updates to the existing 
rule. The change takes effect June 27. Public 
feedback was carefully considered in developing 
the amendment.

The revised instream flow rule provides require-
ments and limitations to new permit-exempt wells, 
which will allow the local government to issue build-
ing permits and subdivision approvals. Under these 
authorities, indoor domestic water use is limited to 
500 gallons per day, outdoor water use is limited to 

WASHINGTON DEPARTMENT OF ECOLOGY ADOPTS NEW INSTREAM 
FLOW RULE FOR THE NORTHWESTERN MOST CORNER OF THE STATE

[Chapter 173-501 WAC - Instream Resources Protection Program - Nooksack Water Resource Inventory Area 
(WRIA) 1 (May 27, 2020). Streamflow Restoration Act, Ch. 90.94 RCW] 

http://water.nv.gov/documents/NDWR_Prop_Admin_Regs-Hearings_EOT_Water_Right_Surveyor_6-8-2020.pdf
http://water.nv.gov/documents/NDWR_Prop_Admin_Regs-Hearings_EOT_Water_Right_Surveyor_6-8-2020.pdf
http://water.nv.gov/documents/NDWR_Prop_Admin_Regs-Hearings_EOT_Water_Right_Surveyor_6-8-2020.pdf
http://water.nv.gov/documents/NDWR_Prop_Admin_Regs-Hearings_EOT_Water_Right_Surveyor_6-8-2020.pdf
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1/12 of an acre of irrigation, and group use on well is 
effectively limited to six houses. 

Related Activities

The Nisqually basin (WRIA 11) was under the 
same timeline. Ecology approved the updated plan 
for the Nisqually watershed as developed by the local 
planning group. Five other basins are subject to a Feb-
ruary 1, 2021 deadline. 

The Nooksack rule is the only active rulemaking 
currently underway for Ecology’s Water Resources 
Department. 

Conclusion and Implications

The rule, adopted on May 27, 2020, is effective 
June 27, 2020. At the time of writing, no protests had 
been announced. For more information, Ecology has 
provided a 235 page “Concise Explanatory State-
ment” (Dept. of Ecology Publication 20-11-078, May 
2020). 

The new Instream Flow Rule Amendment for  
the Nooksack watershed is available online at: 
https://ecology.wa.gov/About-us/Get-to-know-us/
News/2020/May-28-Nooksack-Instream-Flow-Rule-
Amendment.
(Jamie Morin)

https://ecology.wa.gov/About-us/Get-to-know-us/News/2020/May-28-Nooksack-Instream-Flow-Rule-Amendment
https://ecology.wa.gov/About-us/Get-to-know-us/News/2020/May-28-Nooksack-Instream-Flow-Rule-Amendment
https://ecology.wa.gov/About-us/Get-to-know-us/News/2020/May-28-Nooksack-Instream-Flow-Rule-Amendment
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PENALTIES &  SANCTIONS 

RECENT INVESTIGATIONS, SETTLEMENTS, 
PENALTIES AND SANCTIONS

Editor’s Note: Complaints and indictments discussed 
below are merely allegations unless or until they are 
proven in a court of law of competent jurisdiction. All 
accused are presumed innocent until convicted or judged 
liable. Most settlements are subject to a public comment 
period. Due to COVID-19 and recent efforts by the 
Trump administration to relax enforcement actions, there 
were fewer items to report on this month.

Civil Enforcement Actions and Settlements—
Water Quality

•May 21, 2020—EPA has reached a $6,521,025 
settlement with 145 parties to clean up contaminated 
groundwater at the Omega Chemical Corporation 
Superfund Site in Whittier, California. This latest 
EPA settlement, which is subject to a 30-day public 
comment period, has been concluded with par-
ties that each sent one to three tons of waste to the 
Omega Chemical Corporation site. This Superfund 
site was formerly the location of a recycling company 
and is marked by extensive soil and groundwater 
contamination. The settlement is expected to provide 
funding for cleanup activities at the site and for the 
approximately four miles of contaminated groundwa-
ter that extends beyond the property line and reaches 
the cities of Whittier, Santa Fe Springs and Norwalk, 
California. As of April 2019, EPA had incurred more 
than $42 million in costs since 1999 for cleaning up 
the site. EPA has recovered more than $27 million 
from potentially responsible parties through a series of 
settlement agreements. The Omega Chemical Corpo-
ration was a refrigerant and solvent recycling facility, 
located at 12504 and 12512 East Whittier Blvd., that 
operated between 1976 and 1991. It handled drums 
and bulk loads of industrial waste solvents and chemi-
cals that were processed to form commercial products. 
Subsurface soil and groundwater at and around the 
site have high concentrations of trichloroethylene 
(TCE), perchloroethylene (PCE), Freons and other 
contaminants. Consumption of high levels of TCE 
and PCE for extended periods of time can cause 

damage to the nervous system, liver and lungs and 
increase risk of cancer. The Omega location became 
a Superfund site in 1999, when it was added to the 
Superfund National Priorities List. Since that time 
EPA has overseen the removal of more than 2,700 
drums as well as more than 12,500 pounds of contam-
inants from the soil and groundwater. This effort has 
included treatment of more than 30 million gallons 
of contaminated groundwater since 2009. In addition, 
since 2010 a soil vapor extraction system has operated 
to address potentially harmful vapor intrusion from 
the Omega Site.

•May 21, 2020—EPA announced a settlement 
with USS POSCO Industries under the Clean Water 
Act for violations of federal oil pollution prevention 
regulations. The metal products manufacturer has 
corrected the violations and agreed to pay a $31,770 
penalty. USS POSCO Industries, which manufactures 
steel in Pittsburg, Calif., violated EPA’s oil pollu-
tion prevention regulations by failing to update and 
recertify its Spill Prevention, Control and Counter-
measure (SPCC) plan for its Pittsburg facility; failing 
to perform routine oil tank inspections; failing to 
have adequate sensors on tanks; and failing to remove 
accumulations of oil outside tanks and collection 
trenches.

•May 27, 2020—EPA has ordered the Indian 
Village Mobile Home Park public water system on 
the Torres Martinez Desert Cahuilla Indians Tribe’s 
Reservation in California to comply with federal 
drinking water requirements. The water system serves 
35 residents and is privately owned. The violations 
involve failure to comply with various monitoring 
and reporting requirements for disinfection byprod-
ucts, arsenic, lead and copper, total coliform, nitrates, 
and disinfection residuals. In addition, the water 
system failed to notify its customers of some of these 
monitoring violations and does not have a certi-
fied water operator. Under the terms of the agency’s 
administrative order, the owner of the water system 
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is required to develop a compliance plan within 45 
days and will provide EPA with quarterly reports to 
document its progress. EPA will continue to oversee 
the system’s efforts to follow Safe Drinking Water Act 
requirements and may levy civil penalties if it fails to 
meet the compliance provisions in the administra-
tive order. The Torres Martinez Tribe has no direct 
control or ownership of the water system. EPA works 
closely with the Torres Martinez Tribe and has con-
sulted their leadership about the violations.

•June 1, 2020—Under a settlement with EPA, the 
Hawai Department of Human Services (HDHS) has 
agreed to close all pollution-causing large-capacity 
cesspools (LCCs) that it owns and operates. EPA 
banned LCCs in 2005, under the federal Safe Drink-
ing Water Act. Under the agreement, HDHS will 
close two illegal LCCs and conduct a compliance 
audit to review and close any remaining LCCs owned 
or leased by HDHS by April 2021. With this audit 
HDHS will confirm that all owned or leased proper-
ties are connected to a sanitary sewer system or oper-
ate a compliant septic system. HDHS will avoid pen-
alties for any other LCCs found during the audit. This 
effort furthers EPA’s goal of closing LCCs in Hawai’i 
while incentivizing voluntary disclosure of additional 
LCCs on HDHS properties. EPA discovered the two 
illegal large cesspools, which HDHS will shut down 
during a July 2018 inspection. The cesspools are con-
nected to buildings at the Hawai‘i Youth Correctional 
Facility (HYCF) in Kailua, Oahu. The HYCF prop-
erty is operated by the Office of Youth Services, a sub-
agency of HDHS. As part of the agreement, HDHS 
will connect the HYCF buildings to the municipal 
sewer system or a compliant septic system. HDHS 
will also pay a $128,000 penalty. EPA is authorized 
to issue compliance orders and/or assess penalties 
to violators of the Safe Drinking Water Act’s LCC 
regulations. However, to encourage regulated entities 
to voluntarily discover, promptly disclose, and expedi-
tiously close large-capacity cesspools, EPA is willing 
to forego enforcement actions and penalties. Since 
EPA’s 2005 LCC ban, more than 3,400 large capac-
ity cesspools have been closed statewide; however, it 
is estimated that there remain approximately 90,000 
active cesspools in Hawai‘i. Cesspools are used more 
widely in Hawai’i than in any other state. In 2017, 
the State of Hawaii passed Act 125, which requires 
the replacement of all cesspools, including smaller 

capacity cesspools that are not regulated by EPA, by 
2050. Groundwater provides 95 percent of all domes-
tic water in Hawai‘i.

•June 2, 2020—EPA, the State of New Jersey 
Department of Environmental Protection (NJDEP) 
and the State of New Jersey Division of Law are an-
nouncing a proposed settlement with the Somerset 
Raritan Valley Sewerage Authority (SRVSA), which 
would resolve alleged violations of the Clean Air 
Act and state permitting requirements associated 
with sewage sludge incineration at SRVSA’s waste-
water facility in Bridgewater, New Jersey. Under the 
proposed settlement, SRVSA would pay $225,000 in 
penalties for the past violations. This amount will be 
divided evenly between EPA and the State of New 
Jersey. The settlement also requires SRVSA to com-
ply with all outstanding requirements of the sewage 
sludge incineration regulations, including conduct-
ing a performance test and the submission of control 
and monitoring plans and other reports. SRVSA had 
operated two sewage sludge incinerators (SSI) at its 
Bridgewater facility. EPA found that SRVSA failed 
to demonstrate compliance with emission limits and 
failed to establish operating parameter limits that 
would be used to ensure compliance with emission 
limits for pollutants such as mercury. SRVSA also 
failed to satisfy performance testing requirements and 
submit required control and monitoring plans and 
reports, among other violations. New Jersey found 
the facility in violation of state requirements as well. 
In 2017 and 2018, SRVSA failed to operate com-
ponents associated with one SSI unit in accordance 
with its operating permit, which is a violation of the 
New Jersey Air Pollution Control Act and its imple-
menting regulations. The proposed settlement also 
includes a state-only, non-federal mitigation project. 
SRVSA has agreed to spend no less than $50,000 to 
implement a Project School Clean Sweeps Mercury 
Recovery Program to collect mercury thermometers 
and other mercury-containing equipment at five 
schools in Somerset and Middlesex Counties.

•June 15, 2020—EPA has taken enforcement 
actions in Kauai to close 16 pollution-causing large 
capacity cesspools (LCCs) and collect $55,182 in 
penalties. Under the Safe Drinking Water Act, 
EPA banned large capacity cesspools in 2005. In 
2019, EPA inspectors found 15 LCCs associated 
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with the Hale Kupuna Elderly Housing Complex 
in Omao, Kauai. The owner of the housing com-
plex, Kauai Housing Development Corporation 
(KHDC), confirmed that 14 of those LCCs serviced 
seven multi-unit residential buildings, and one LCC 
serviced a recreation center building. Under the EPA 
compliance order announced, KHDC has agreed 
to close the cesspools by no later than December 
31, 2022. KHDC plans to replace the LCCs with a 
state-approved wastewater treatment system. At the 
Nukoli’i Beach Park Comfort Station, located on 
the windward side of Kauai, EPA inspectors found 
the restrooms discharged to an LCC. The owner, the 
Kauai Beach Resort Association, has agreed to pay 
a $55,182 penalty and close the LCC by January 31, 
2021. Since 2005’s federal LCC ban, more than 3,600 
of the large capacity cesspools in Hawaii have been 
closed statewide; however, many hundreds remain in 
operation. Cesspools collect and discharge untreated 
raw sewage into the ground, where disease-causing 
pathogens and harmful chemicals can contaminate 
groundwater, streams and the ocean. Groundwater 
provides 95 percent of all domestic water in Hawaii, 
where cesspools are used more widely than in any 
other state. In 2017, the State of Hawaii passed Act 
125, which requires the replacement of all cesspools 
by 2050.

Civil Enforcement Actions and Settlements—
Chemical Regulation and Hazardous Waste

•May 26, 2020—EPA has reached a settlement 
with BNSF Railway Company to resolve alleged 
violations of the federal Resource Conservation and 
Recovery Act (RCRA) at a facility owned by the 
company in Sioux City, Iowa. In the settlement, 
BNSF agreed to clean up an estimated 2 million 
pounds of broken cathode ray tube (CRT) glass, a 
hazardous waste, placed and stored there by a previ-
ous occupant. The Sioux City facility was acquired 
by BNSF in 2014. In 2017, EPA conducted an 
inspection of the site and determined that the ac-
cumulated, broken CRT glass at the site contained 
lead concentrations that exceeded federal limits. 
BNSF has submitted to EPA a work plan to remove, 
manage and dispose of the CRT glass, in accordance 
with federal law. Through a Consent Agreement and 
Final Order filed by EPA on May 21, the Agency 
approved the work plan. BNSF will have about four 
months to complete the cleanup. Cathode ray tubes 

are the glass video displays found in televisions and 
computer monitors. Mismanaged CRT glass is hazard-
ous because it contains significant amounts of lead. 
Under RCRA, owners of facilities that process or 
store hazardous waste must obtain a permit issued by 
EPA or an authorized state. The Sioux City facility is 
one of six sites in Iowa and Nebraska where an esti-
mated 16.9 million pounds of CRT glass were placed 
and stored by an individual named Aaron Rochester 
and his company, Recycletronics. Neither Rochester 
nor Recycletronics ever obtained a hazardous waste 
permit to store the CRT glass at the sites, which led 
to a criminal indictment for Rochester. He currently 
awaits trial and maintains he is financially unable to 
pay for the removal of the CRT glass.

•June 8, 2020—EPA and the Justice Department 
announce the lodging of a proposed consent decree 
in federal District Court that would require Atlantic 
Richfield to undertake or finance over $150 million 
of clean-up work at the Butte Priority Soils Operable 
Unit (BPSOU) site in Montana. This settlement 
agreement provides the framework for the continued 
cleanup of mining-related contamination, will protect 
public health and the environment, and provide en-
hanced community benefits through the implemen-
tation of park-like amenities along the Silver Bow 
Creek Corridor. The cleanup activities required under 
the consent decree include removal of contaminated 
tailings at the Northside and Diggings East Tailings 
areas along with contaminated sediments and ad-
ditional floodplain contamination from Silver Bow 
and Blacktail Creeks. It also requires more extensive 
treatment of contaminated storm water before it 
flows into the creeks, and the capture and treatment 
of additional contaminated groundwater. Atlantic 
Richfield will provide financial assurances for future 
cleanup actions.

•June 16, 2020—EPA has reached a settlement 
with The Powder Shop Inc. to resolve alleged vio-
lations of the federal Resource Conservation and 
Recovery Act (RCRA). The Cedar Rapids, Iowa, 
business performs custom and industrial metal coat-
ing, metal sandblasting, and metal grit blasting. 
These activities generate waste that is considered 
hazardous by federal standards. EPA inspected The 
Powder Shop in May 2019 to determine the com-
pany’s compliance with hazardous waste regulations 
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intended to protect employees and the public. During 
the inspection, EPA determined that the company 
failed to perform hazardous waste determinations 
on wastes that were, in fact, hazardous due to their 
ignitability and toxicity. Further, The Powder Shop 
failed to comply with hazardous waste generation 
and handling requirements; failed to implement 

required emergency preparedness procedures; and 
failed to properly label its used oil containers, one of 
which was found leaking at the facility. In response to 
the inspection findings, The Powder Shop took the 
necessary steps to return its facility to compliance. To 
settle the alleged violations, the company agreed to 
pay a civil penalty of $19,000.
(Andre Monette)
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LAWSUITS FILED OR PENDING

The U.S. Bureau of Reclamation (Bureau) finds 
itself in a legal battle over California’s water as three 
environmental groups—the Center for Biological 
Diversity, Restore the Delta, and the Planning and 
Conservation League—have filed suit to challenge 
the Bureau’s awarding of permanent federal water 
contracts to Central Valley Project (CVP) water 
users. On May 20, 2020, environmental groups filed 
suit in the U.S. District Court for the Eastern District 
of California, for Declaratory and Injunctive Relief. 
[Center for Biological Diversity; Restore The Delta; and 
Planning and Conservation League v. United States 
Bureau of Reclamation; David Bernhardt in his official 
capacity as Secretary of the Interior; and United States 
Department of the Interior, Case 1:20-at-00362 (E.D. 
Cal 2020). 

Advanced Repayment under the WIIN Act

Under § 4011 of the 2016 Water Infrastructure 
Improvements for the Nation Act (WIIN Act), water 
users contracted with the Bureau to receive water 
from the CVP may request that their water service 
contracts be converted to repayment contracts. This 
affords the Bureau’s contractors the option of prepay-
ing the remaining debts owed by the contractor for 
CVP construction costs. In doing so, water contrac-
tors gain the benefit of no longer being subjected 
to the limitations involved in such water service 
contracts—such as those imposed from the Reclama-
tion Reform Act of 1982—in future water contracts 
with Reclamation and the federal government would 
receive funding to be used for water infrastructure im-
provements under the WIIN Act ahead of schedule.

The Federal Water Contracts at Issue

In filing suit against the Bureau, the Environmen-
tal Groups opposed the Trump administration’s deci-
sion making 14 short-term renewable water contracts 
from the CVP permanent—with notable water world 
heavyweight Westlands Water District included 
among them. In addition to these 14 contracts which 

have already been approved on a permanent basis, 
the lawsuit also seeks to prevent Reclamation from 
approving the same for 26 other contracts currently 
in the process of conversion. 

The principal claim of the lawsuit is that the Bu-
reau’s approval of these contracts without conducting 
an Environmental Impact Statement (EIS) or Envi-
ronmental Assessment (EA) constitutes a violation 
of the National Environmental Policy Act (NEPA). 
In defense of the Bureau’s actions, the assertion has 
been that the WIIN Act does not afford the Bureau 
discretion in converting water service contracts to 
repayment contracts. 

The Environmental Groups, however, have 
claimed that while the WIIN Act may require the 
Bureau to convert contracts when requested, the Bu-
reau still has discretion in establishing the terms and 
conditions of the converted contracts. 

Citing potential impacts in approving these 
contracts without environmental review, the lawsuit 
continued that some of the effects could include: 
reducing freshwater flows and worsening already de-
graded Sacramento-San Joaquin Delta water quality; 
further endangering and destroying endangered and 
threatened fish species and critical habitat; reducing 
freshwater flows causing and worsening harmful algal 
blooms in the Delta; adverse impacts on public health 
and safety in the Delta region; and adverse impacts 
on agriculture in the Delta.

Conclusion and Implications

California’s epic water disputes continue to rage 
on. If the Environmental Groups prove successful in 
the lawsuit, the Bureau of Reclamation could be in 
for a flood of NEPA review. With 40 contracts at issue 
in the lawsuit, a judgment in favor of the plaintiffs 
here could result in an order that Reclamation con-
duct the NEPA review for each contractor seeking 
conversion. Or perhaps a legislative solution of some 
sort arises. Time will tell. 
(Wesley A. Miliband, Kristopher T. Strouse)

FEDERAL WATER CONTRACTS IN CALIFORNIA APPROVED 
UNDER WATER INFRASTRUCTURE IMPROVEMENTS ACT 

CHALLENGED BY ENVIRONMENTAL GROUPS IN RECENT LAWSUIT
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JUDICIAL DEVELOPMENTS

The U.S. Ninth Circuit Court of Appeals re-
cently rejected an Environmental Assessment (EA) 
prepared by the U.S. Forest Service (USFS) that 
determined that an Environmental Impact Statement 
(EIS) was not required. Instead, the court found that 
an EIS must be prepared under the National Envi-
ronmental Policy Act (NEPA). As the court noted, 
the EA did not substantively address multiple expert 
opinions and evidence that the Crystal Clear Res-
toration Project (CCR Project) near Mount Hood 
would have significant environmental impacts and be 
ineffective at reducing forest fire danger. The court 
also found that the EA failed to properly assess cu-
mulative impacts from the CCR Project. Ultimately, 
the decision again highlights the need for agencies 
conducting environmental assessments under the 
NEPA to perform a full and defensible assessment of 
potential environmental impacts, before determining 
that an EIS is not required. This is especially true for 
projects that are “highly controversial.”

Factual and Procedural Background

The USFS proposed the CCR, which involved 
the sale of timber affecting 11,742 acres in the Mt. 
Hood National Forest. The USFS claimed that the 
forest stands in the project area were overstocked as a 
result of past management practices. According to the 
USFS, overcrowded forests, where trees are closer to-
gether, are more susceptible to insects and disease and 
to high-intensity wildfires. The CCR Project would 
allow for logging at specific locations pursuant to a 
technique called “variable density thinning.” This 
process would give the USFS flexibility in choosing 
which trees to cut thus allowing the USFS to create 
variation within an area of forest so that it “mimic[ed] 
a more natural structural stand diversity.” The CCR 
Project would leave an average canopy of 35-60 per-
cent in the affected project site, with a minimum of 
30 percent where the forest is more than 20 years old. 

The USFS conducted an Environmental Assess-
ment under NEPA. The EA determined that the 
CCR Project had no significant effects and USFS 
issued a Finding of No Significant Impact (FONSI) 
and did not prepare an EIS.

BARK, a conservation organization, filed a com-
plaint against the USFS, bringing claims under NEPA 
and the National Forest Management Act (NFMA). 
The NEPA claim alleged that the USFS did not 
undertake a proper analysis of the environmental im-
pacts of the Project or of alternatives to the Project. 
The U.S. District Court granted summary judgment 
against BARK on all claims. 

The Ninth Circuit’s Decision

The Ninth Circuit Court began by noting that 
Circuit Courts will review a District Court’s grant of 
summary judgment de novo. Under the federal Ad-
ministrative Procedure Act, a Circuit Court can over-
turn an agency’s conclusions when they are “arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law.” An agency action is arbitrary 
and capricious if the agency:

. . .relied on factors which Congress has not in-
tended it to consider, entirely failed to consider 
an important aspect of the problem, offered an 
explanation for its decision that runs counter to 
the evidence before the agency, or is so implau-
sible that it could not be ascribed to a difference 
in view or the product of agency expertise. . .An 
agency’s factual determinations must be sup-
ported by substantial evidence. 

When reviewing an agency’s finding that a project 
has no significant effects under NEPA, the court must 
determine whether the agency met NEPA’s hard look 
requirement that:

NINTH CIRCUIT REQUIRES U.S. FOREST SERVICE 
TO PREPARE EIS AFTER IT FINDS ENVIRONMENTAL ASSESSMENT 

PREPARED FOR RESTORATION PROJECT SEVERELY LACKING 

Bark v. United States Forest Service, 958 F.3d 865 (9th Cir. 2020).
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. . .based its decision on a consideration of the 
relevant factors, and provided a convincing 
statement of reasons to explain why a project’s 
impacts are insignificant.

The term “significant” includes “considerations of 
both the context and intensity of possible effects.”

The court determined that based on the above 
principles, the USFS’ decision not to prepare an EIS 
was arbitrary and capricious for two independent 
reasons: 1) the project’s environmental effects were 
highly controversial and uncertain, meaning that 
an EIS must be prepared, and 2) the USFS failed to 
identify and meaningfully analyze the cumulative 
impacts of the project. 

Project Effects Were Highly Controversial    
and Uncertain

The Ninth Circuit noted that the effects of the 
project were highly controversial and uncertain, thus 
requiring preparation of an EIS. Although the USFS 
claimed that the purpose of the project was to reduce 
the risk of wildfires and promote safe fire-suppression 
activities— BARK identified considerable evidence 
showing that “variable density thinning” will not 
achieve that purpose. 

As the court noted, under NEPA, a project is:

. . .highly controversial if there is a substantial 
dispute about the size, nature, or effect of the 
major Federal action rather than the existence 
of opposition to a use.

A substantial dispute exists when evidence:

. . .casts serious doubt upon the reasonableness 
of an agency’s conclusions. . . .mere opposi-
tion alone is insufficient to support a finding of 
controversy.” 

The Risk of Fire

The USFS presented evidence that variable den-
sity thinning made treated areas more resilient to fire 
danger. However, substantial expert opinions were 
also presented by BARK that contradicted USFS 
claims regarding the effectiveness of the practice. 
BARK highlighted that it has become more common-
ly accepted that reducing fuels does not consistently 

prevent large forest fires, and seldom significantly 
reduces the outcomes of large fires. BARK also pre-
sented evidence that variable density thinning might 
exacerbate fire severity in some instances, and that a 
reduction in fuel does not necessarily suppress fire risk 
and intensity. 

The court noted that the environmental analysis 
did not sufficiently address the opinions that were 
contrary to the USFS opinions regarding the variable 
density thinning program and merely incorporated 
conclusory statements such as “there are no negative 
effects to fuels from the Proposed Action treatments.” 
Therefore, BARK showed that a substantial dispute 
existed about the effect of variable density thinning 
on fire suppression, even though the circuit court’s 
role was not to assess the merits of variable density 
thinning. The court noted that while BARK pointed 
to numerous expert sources contradicting USFS 
theories as to the effectiveness of variable density 
thinning, the USFS merely reiterated its conclusions 
about vegetation management and did not meaning-
fully respond to the substantive research presented by 
BARK. Under NEPA, when one factor raises “sub-
stantial question” about whether an agency action 
will have a significant environmental effect, an EIS is 
warranted. Because the project was highly controver-
sial and its effects uncertain, the court concluded that 
USFS’s decision not to prepare an EIS was arbitrary 
and capricious. 

Impacts Analysis

The Ninth Circuit also noted that the USFS failed 
to identify and meaningfully analyze cumulative im-
pacts of the CCR Project. Under NEPA, a cumulative 
impact is the:

. . .impact on the environment which results 
from the incremental impact of the action 
where added to other past, present, and reason-
ably foreseeable future actions regardless of what 
agency. . .undertakes such other actions.

The court noted that although the USFS EA at-
tempted to analyze the cumulative effects of the CCR 
Project by including a table listing other projects, the 
cumulative impacts analysis was insufficient because 
it included no meaningful analysis of any of the iden-
tified projects. The court found glaring shortcomings 
in the USFS’ cumulative impacts analysis as it simply 
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listed other projects without including any informa-
tion about any of the projects listed beyond naming 
them. Nonetheless, the USFS EA concluded that 
there were no direct or indirect effects that would 
cumulate from the project, and that the project would 
have a beneficial effect on forest stands by moving 
them towards a more resilient condition. As the court 
noted, “[t]hese are the kind of conclusory statements, 
based on vague and uncertain analysis that are insuf-
ficient to satisfy NEPA’s requirements.”    

The court went on to highlight other parts of the 
USFS analysis that relied on conclusory assertions 
that the Project has “no cumulative effects,” such as 
where it listed effects that may occur with relation to 
specific sub-topics such as fuels management, trans-
portation resources and soil productivity. 

Ultimately the court determined that there was 
nothing in the EA that could constitute “quanti-
fied or detailed information” about the cumulative 
effects of the project. This meant that the EA cre-
ated substantial questions about whether the Project 
would have a cumulatively significant environmental 
impact, requiring an EIS. 

Conclusion and Implications 

Reviewing the case de novo, the Ninth Circuit’s 
decision highlights the importance for agencies 
preparing Environmental Assessments of performing 
full and defensible analyses that takes a hard look at 
a project’s potential environmental impacts before 
determining that an EIS is not necessary. This is espe-
cially true where controversy surrounds such projects. 
(Travis Brooks)

The U.S. Court of Appeals for the Second Circuit 
ruled that plaintiffs pled a cognizable claim for medi-
cal monitoring costs allegedly caused by the release 
of perfluorooctanoic acid (PFOA) from Saint-Gobain 
Performance Plastics Corporation and other defen-
dants. The court found that the plaintiffs’ allegation 
that PFOA accumulated in their blood was a suf-
ficient injury that allowed the action to survive a 
motion to dismiss, even though the plaintiffs had not 
manifested symptoms of a physical disease caused by 
the PFOA accumulation. 

Factual and Procedural Background

Plaintiffs are residents of the Village of Hoosick 
Falls, New York (Village). Defendants have owned 
and operated a manufacturing facility located in the 
near vicinity of the Village for a number of years. As a 
part of its manufacturing process, defendants applied 
a solution containing PFOA to the fabrics produced 
by the defendants. PFOA is a chemical used to make 

fabrics that repel oil, stains, grease, and water. PFOA 
can persist in the environment, particularly in water, 
for many years, and it is readily absorbed after con-
sumption, accumulating in the blood stream. It is 
alleged that the leftover PFOA solution was then 
released into floor drains where it eventually migrated 
into the groundwater, contaminating local wells and 
drinking water. 

In 2014 and 2015, the Village tested the local 
water supply and discovered PFOA in municipal 
wells at levels up to 662 parts per trillion (ppt), in 
private wells up to 412 ppt, and in groundwater near 
the facility up to 18,000 ppt. In late 2015, the U.S. 
Environmental Protection Agency (EPA) recom-
mended that an alternative water source be provided 
to Village residents until PFOA levels subsided, and it 
advised residents not to drink, or cook with the water. 
In 2016, the EPA issued advisory findings stating that 
PFOA concentrations in drinking water greater than 
70 ppt are harmful to human health.

SECOND CIRCUIT HOLDS ACCUMULATION 
OF PERFLUOROOCTANOIC ACID IN BLOOD 
FROM DISCHARGES INTO GROUNDWATER 

MAY MEET PERSONAL INJURY THRESHOLD IN NEW YORK

Benoit, et al. v. Saint-Gobain Performance Plastics Corp., et al.,
 ___F.3d___, Case No. 17-3941 (2nd Cir. May 18, 2020).
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In 2016, the plaintiffs brought claims in the U.S. 
District Court for the Northern District of New York 
for negligence, strict liability, trespass and nuisance 
arising from the defendants’ PFOA releases into the 
groundwater. A significant number of the plaintiffs 
alleged that PFOA had accumulated in their blood, 
which increased their risk of health problems later in 
life. As a result, the plaintiffs sought damages cover-
ing the costs they would incur to test, monitor, and 
remediate the effects of their PFOA exposure. In re-
sponse, the Defendants moved to dismiss, stating that 
the plaintiffs had failed to allege a tort under New 
York law because recovery for future harm is barred 
where there is no present physical injury, arguing that 
the mere accumulation of PFOA in the blood did not 
constitute an injury. 

The District Court denied the motion to dismiss 
the claims for medical monitoring on both the per-
sonal injury and property damage grounds and certi-
fied its decision for interlocutory appeal. The Second 
Circuit then granted defendants’ petition for leave to 
appeal.

The Second Circuit’s Decision

The threshold issue before the Circuit Court of 
Appeals was whether the accumulation of PFOA in 
the blood, without a current physical manifestation 
of disease, could qualify as an injury under New York 
law. To recover under a theory of either negligence 
or strict liability under New York law, a plaintiff must 
prove that there was an injury to person or property. 
New York courts have consistently found that medi-
cal monitoring is an element of damages that may 
be recovered only after a physical injury has been 
proven. In other words, medical monitoring is only 
available as a form of remedy for an existing tort. 
There is no independent action for medical monitor-
ing.

Nevertheless, another line of decisions addressed 
the topic of what constitutes an “injury for the pur-
poses of tort law” and concluded that the presence of 
a toxin in a person’s body constitutes a physical injury 
sufficient to proceed on a claim for medical monitor-
ing. 

Meeting the Physical Injury Requirement for 
Personal Injury Claims

In light of these cases, the Second Circuit held 
that, under New York law, an action for personal in-
jury cannot be maintained absent an allegation of any 
physical injury. However, to meet the physical injury 
requirement, it is sufficient to allege either: (1) there 
is a clinically demonstrable presence of toxins in the 
plaintiffs’ body, or (2) there is some physical manifes-
tation of toxin contamination. As a result, because 
the plaintiffs alleged that they were exposed to PFOA 
through the defendants’ releases and those releases 
caused a buildup of PFOA in their blood, the Second 
Circuit concluded that the plaintiffs pled physical 
injuries under New York law sufficient to allow them 
to seek the costs of medical monitoring.

Medical Monitoring Relief

The Second Circuit also briefly analyzed whether a 
plaintiff with no cognizable claim for personal injury 
could seek medical monitoring as a part of a claim 
for property damage. Due to the lack of certainty in 
prior cases regarding this topic, the Second Circuit 
concluded that the District Court’s ruling on the 
availability of medical monitoring relief for a property 
damage claim fell outside of the court’s review juris-
diction. Ultimately, the Second Circuit left open the 
question of whether, in a claim for medical monitor-
ing costs, the injury threshold could be satisfied by 
pleading an injury to property alone. 

Conclusion and Implications 

This decision stands for the proposition that 
heightened levels of PFOA in the blood can satisfy 
the physical injury requirement for the purposes of 
surviving a motion to dismiss under New York law. As 
a result, more plaintiffs may be able to survive a mo-
tion to dismiss if they can show accumulated levels of 
toxins within their blood, potentially allowing more 
actions to proceed to the trial stage. The court’s deci-
sion is available online at: https://www.ca2.uscourts.
gov/decisions/isysquery/7b765558-8f7f-42bc-b257-
b1c3a9e40fc5/5/doc/17-3491_opn.pdf#xml=https://
www.ca2.uscourts.gov/decisions/isysquery/7b765558-
8f7f-42bc-b257-b1c3a9e40fc5/5/hilite/.
(Geremy Holm, Rebecca Andrews)
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On June 2, 2020, the U.S. District Court for the 
Northern District of California denied defendants 
Andrew Wheeler and the U.S. Environmental 
Protection Agency’s (collectively: EPA) motion to 
dismiss plaintiffs’ cause of action for violation of the 
federal Clean Water Act (CWA). On an issue of first 
impression, the court considered whether the CWA 
imposes a nondiscretionary duty on EPA to update 
or amend the National Contingency Plan (NCP): a 
plan for responding to oil and hazardous substance 
contamination that was last updated over 25 years 
ago. District Court Judge William H. Orrick deter-
mined EPA’s duty to update is nondiscretionary, such 
that the environmental plaintiffs could bring a cause 
of action pursuant to the CWA’s citizen-suit provi-
sion. The court also denied the American Petroleum 
Institute’s motion to intervene, ruling that the lawsuit 
concerned EPA’s procedure, but not any substantive 
decision. 

Factual and Procedural Background

Plaintiffs Earth Island et al., (plaintiffs) sued EPA 
on January 30, 2020, alleging causes of action under 
the CWA and the Administrative Procedure Act 
(APA), claiming that the current NCP is “obsolete 
and dangerous.” Plaintiffs alleged that because the 
current plan permits the use of chemical dispersants 
proven harmful to humans and the environment, 
EPA is required under the CWA to amend or update 
the plan. Plaintiffs further alleged that EPA vio-
lated its duties under the APA to conclude a matter 
presented to it within a reasonable time. EPA filed a 
motion to dismiss, and the American Petroleum Insti-
tute filed a motion to intervene, which EPA did not 
oppose. Plaintiffs opposed both motions.

The District Court’s Decision

The CWA requires the President to prepare and 
publish a National Contingency Plan for removal of 
oil and hazardous substances and to minimize damage 

from oil and hazardous substance discharges, includ-
ing containment, dispersal, and removal of oil and 
hazardous substances. The CWA also provides that 
the NCP “may, from time to time, as the President 
deems advisable” be revised or otherwise amended. 

Under the CWA’s citizen suit provision, a citizen 
may bring suit against the EPA where there is alleged 
a failure to perform any act or duty which is not dis-
cretionary. To state a claim for relief, the citizen suit 
must allege “a nondiscretionary duty that is ‘readily-
ascertainable’ and not ‘only [ ] the product of a set of 
inferences based on the overall statutory scheme.’” 

Mandatory Duty

The court first considered EPA’s argument that the 
plain language of the CWA is permissive, not manda-
tory. The court rejected this argument, noting that 
EPA’s permissive plain language argument appeared 
valid on first review “without context,” however 
courts routinely note that “may” does not always 
indicate discretionary or permissive action. As it 
related to the CWA, the court also observed the cases 
interpreting EPA’s obligations have held that EPA 
must review relevant guidelines for possible revision, 
and that formal revisions must comply with detailed 
statutory criteria. Here, the court noted that EPA’s 
duty to promulgate the NCP in the first instance is 
nondiscretionary. 

An Ongoing Duty

The court also analyzed the statute’s context and 
found that the CWA requires EPA to take various 
actions related to the NCP, including: (i) to “pre-
pare and publish the NCP”; (ii) to ensure the NCP 
provides “efficient, coordinated, and effective ac-
tion”; (iii) to establish a Coast Guard strike team and 
national center to assist in carrying out the NCP, a 
system of surveillance and notice to safeguard against 
discharges of oil and hazardous substances and im-
minent threats of such discharges, and a schedule of 

DISTRICT COURT HOLDS EPA HAS AN ONGOING 
NONDISCRETIONARY DUTY UNDER THE CLEAN WATER ACT 

TO UPDATE THE NATIONAL CONTINGENCY PLAN 

Earth Island Institute, et al., v. Andrew R. Wheeler, et al., 
___F.Supp.3d___, Case No. 20-CV-00670-WHO (N.D. Cal. June 2, 2020).
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dispersants that may be used to carry out the NCP; 
and (iv) to ensure that removal of oil and hazardous 
substances “shall, to the greatest extent possible, be in 
accordance with” the NCP. The court concluded that 
the NCP requirements in the CWA contemplate an 
ongoing duty that in turn strongly suggests that the 
duty to update and revise the NCP is not discretion-
ary, but required.

The also court rejected EPA’s interpretation of the 
statute, because it would allow EPA to “fail to review, 
update, or amend the NCP for decades, despite sci-
entific advances,” incidences of oil and hazardous sub-
stances discharges, and “an internal report concluding 
that the NCP was outdated and inadequate.” EPA’s 
interpretation would frustrate the purpose of the stat-
ute to achieve an efficient response to pollution. 

The Motion to Intervene

Finally, the court denied the American Petroleum 
Institute’s motion to intervene because plaintiffs’ 
complaint attacked only EPA’s procedures with 
respect to amending or revising the NCP, not the 
substance of the regulations, citing several supporting 
cases. EPA’s rule-making process adequately protected 
the intervening party’s interests.        

Conclusion and Implications

The current NCP is more than 25 years old. This 
decision will obligate EPA to update the NCP with 
new information related to the use of chemical dis-
persants proven harmful to humans and the environ-
ment. The court’s opinion is available online at:
https://ecf.cand.uscourts.gov/doc1/035119332281
(Rebecca Andrews, Patrick Skahan) 

The U.S. District Court for Maryland recently ad-
dressed standing by an NGO interest group in a small 
wetlands area and the group’s claim to standing under 
the federal Clean Water Act via their “zone of inter-
est argument.”

Background

An avid group of hikers struck out on its third at-
tempt to get a U.S. District Court to stop a light rail 
project that is planned for an east/west route through 
the Maryland suburbs near Washington, D.C. In 
Friends of the Capital Crescent Trail v. United States 
Army Corps of Engineers, the U.S. District Court for 
Maryland found that the planning process for the 
project, which took a number of years and considered 
multiple alternative routes and modes of transit, pro-
vided a well articulated rationale for the selection of 
the route ultimately chosen. The impact of the con-
struction to which the Friends of the Trail objected 
was the federal Clean Water Act, 404 dredge and fill 
permit issued by the U.S. Army Corps of Engineers 

(Corps) which impacted a half acre of wetlands that 
was in the vicinity of the project.

The District Court’s Decision

The District Court articulated the standards by 
which the Corps was constrained to reach a decision:

If a non-water dependent project involves dis-
charging dredge and fill materials into a ‘special 
aquatic site’ like a wetland, then the [Clean 
Water Act] Guidelines establish a presump-
tion that practicable alternatives not impacting 
special aquatic sites are available, ‘unless clearly 
demonstrated otherwise.’ 40 C.F.R. § 230.10(a)
(3). Accordingly, the Corps may only issue a 
permit authorizing discharge in a special aquatic 
site if the Corps determines that the permit 
applicant has rebutted this presumption. Proof 
that the Corps made a reasonable determination 
on this score ‘does not require a specific level of 
detail . . . but only record evidence the agency 

DISTRICT COURT FINDS BASIC ALLEGATIONS OF FACT 
WITHIN A ‘ZONE OF INTEREST’ TO JUSTIFY STANDING 

UNDER THE FEDERAL CLEAN WATER ACT 

Friends of the Capital Crescent Trail v. U.S. Army Corps of Engineers, 
___F.Supp.3d___, Case No. JKB-19-106 (D. MD 2020).

https://ecf.cand.uscourts.gov/doc1/035119332281
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took a ‘hard look’ at the proposals and reached 
a meaningful conclusion based on the evidence. 
Hillsdale Envt’l Loss Prevention, Inc. v. U.S. 
Army Corps of Eng’rs, 702 F.3d 1156, 1168 (10th 
Cir. 2012).

Standing—‘Zone of Interests’ Argument

Before it engaged in the analysis of whether the 
Corps had done an adequate job of considering 
practicable alternatives to filling of the small wetland, 
however, the court examined whether the plaintiffs 
had adequately established standing to sue. The 
standing analysis the court went through is prob-
ably the most interesting aspect of this case, because, 
while the result is favorable to the plaintiff organi-
zation, the court’s analysis shows that the standing 
question was a very close one to call.

Obviously, the members of the hiking organiza-
tion enjoyed the ability to walk on and use the 
Capital Crescent Trail. They clearly had concern for 
the aesthetics, vistas and natural beauty they would 
encounter in doing so, and in the ability to exercise 
and enjoy the hike itself. However, the MTA, one of 
the defendants, argued to the court that the plaintiffs 
in an environmental challenge like this, are required 
to have a valid interest that is within the scope of 
interests protected by the specific law whose applica-
tion is allegedly improper. In this case, the Clean 
Water Act, § 404 permit was alleged to have been 
improperly granted. The MTA argued that plaintiff 
members who stated their interests had failed to meet 
the test of being within the “zone of interests” the 
Clean Water Act protects.

The court took this CWA zone of interests ques-
tion seriously. It noted:

The primary purpose of the CWA, as declared 
by Congress and recognized by the Fourth 
Circuit, is ‘to restore and maintain the chemi-
cal, physical, and biological integrity of the 
Nation’s waters.’ Gaston Copper, 204 F.3d at 151 
(quoting 33 U.S.C. § 1251(a)). This is a broad 
goal, and the CWA’s zone of interests has ac-
cordingly been held to encompass aesthetic and 
recreational interests related to water. See, Piney 
Run Pres. Ass’n v. Cty. Comm’rs of Carroll Cty., 
268 F.3d 255, 263 (4th Cir. 2001) (standing to 

sue under CWA where changes to a stream on 
plaintiff ’s property “significantly interfered with 
her use and enjoyment” of the stream); White 
Tanks Concerned Citizens, Inc. v. Strock, 563 
F.3d 1033, 1039 (9th Cir. 2009) (standing to sue 
under CWA where members of plaintiff organi-
zation used affected area for “hiking, horseback 
riding[,] and other activities.”). However, MTA 
argues that Plaintiffs’ injuries fall outside this 
broad zone, since Plaintiffs’ injuries relate to 
deforestation and noise-related impacts of the 
Purple Line project, not ‘harms associated with 
discharges to waters of the United States.’ 
	
In the end, the court found standing to sue because 

one of the plaintiff organizations’ members stated in 
a filed declaration that he took particular interest in 
the waters affected by the Corps permit. The court 
noted:

Fitzgerald identifies these waters with particu-
larity and testifies that though he has recently 
moved, he concretely plans to return to the 
waters described in his declaration on at least 
an annual basis. . . .Though Fitzgerald’s inju-
ries within the CWA’s zone of interests may be 
minor, his declarations establish more than the 
‘identifiable trifle’ necessary for standing. 

Conclusion and Implications

The court’s analysis does not really identify a 
tangible impact of the project on the member whose 
“intense interest” was averred. Whether that member 
could even discern the impacted area of dredge and 
fill when he enjoyed the project itself was not articu-
lated or demonstrated. In short then, a different court 
might well have reached a different conclusion about 
whether an individual’s expression of intensity of 
interest and once a year visits merit the considerable 
expenditure of time and human effort involved in 
the judicial contest over a dredge and fill permit that 
was arguably incidental and of questionable visibility 
as to the light rail project, the real impact a group of 
plaintiffs opposes. Sometimes the facts are everything 
at the trial court level in ruling on motions. This case 
was no exception.
(Harvey M. Sheldon)
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On April 10, 2020, the California Court of Appeal 
for the Third Judicial District released a published 
opinion affirming certain aspects of the 2018 Delta 
Plan. Seven separate challenges to the Delta Plan 
were filed. Following coordination of the actions, the 
trial court vacated the Delta Plan and related regula-
tions because the Delta Plan did not include legally 
enforceable regulations for numeric compliance 
targets. The Court of Appeal reversed the trial court’s 
determination that the Delta Stewardship Council 
(Council) was required to set enforceable numeric 
targets. The Court of Appeal also rejected a separate 
appeal by federal and state water contractors chal-
lenging the authority of the Council to regulate water 
rights. The Court of Appeal remanded to the trial 
court other matters that were mooted by the adoption 
of amendments to the Delta Plan during the penden-
cy of the appeal. The Court of Appeal affirmed the 
remaining portions of the judgment. 

History of the Coordinated Actions           
Challenging the Delta Plan 

In 2009, the California Legislature passed the 
Sacramento-San Joaquin Delta Reform Act of 2009 
(Delta Reform Act). (Wat. Code, § 8500 et seq.)  The 
Delta Reform Act created a new independent agency, 
the Delta Stewardship Council to promulgate a long-
term plan for managing the Delta.

The California Legislature charged the Council 
with two coequal goals “providing a more reliable 
water supply for California and protecting, restoring, 
and enhancing the Delta ecosystem.” In May 2013, 
the Council adopted the Delta Plan, a suite of recom-
mendations and proposed regulations aimed toward 
accomplishing the Council’s dual mandate. The 
Office of Administrative Law adopted the regulations 
set forth in the Delta Plan.

Seven different lawsuits were thereafter filed chal-
lenging the Delta Plan and its regulations. Those 
seven lawsuits were coordinated into a single pro-
ceeding in Sacramento Superior Court. The trial 

court concluded that the Delta Plan violated the 
Delta Reform Act because the Delta Plan did not 
include numeric targets in the form of legally enforce-
able regulations. The trial court also found other 
violations of the Delta Reform Act and Administra-
tive Procedure Act. The trial court vacated the Delta 
Plan and related regulations and ordered the Council 
to correct the deficiencies. During the pendency of 
the appeal, in April 2018, the Council issued amend-
ments to the Delta Plan.

The Court of Appeal’s Decision

The Issue of Numeric Targets

On appeal, the Third District Court concluded the 
trial court erred. The Delta Reform Act provides that 
the Delta Plan must include “quantified or otherwise 
measurable targets associated with achieving the 
objectives of the Delta Plan.” The trial court deter-
mined that the Delta Plan was invalid because it did 
not include specific numeric targets that would be 
evaluated on a specific date to determine compliance 
with the Delta Plan’s dual goals. Instead, the Delta 
Plan included broad, nonnumeric goals, using terms 
such as “a significant reduction,” “progress toward,” 
and “a downward trend.” 

The trial court held that the Delta Reform Act’s 
requirement of “quantified or otherwise measurable 
targets” required the Council to adopt an enforceable 
numeric target. The Court of Appeal disagreed, not-
ing that the Delta Reform Act required a plan:

. . .built on the principles of adaptive man-
agement—i.e., ‘a framework and flexible de-
cisionmaking process for ongoing knowledge 
acquisition, monitoring, and evaluation leading 
to continuous improvement in management 
planning and implementation . . . to achieve 
specified objectives.’ (Delta Stewardship Council 
Cases (2020) 48 Cal.App.5th 1014, 262 Cal.
Rptr.3d 445, 473, citing Wat. Code, § 85052.)

CALIFORNIA COURT OF APPEAL FINDS DELTA PLAN VALID 
DESPITE LACK OF ENFORCEABLE NUMERIC COMPLIANCE TARGETS

Delta Stewardship Council Cases, 48 Cal.App.5th 1014 (3rd Dist. 2020).
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Performance Metrics Were to Support Coun-
cil’s Supervision of the Plan

The Delta Reform Act did not include any require-
ment for the Council to adopt numeric targets that 
were legally enforceable as regulations. Instead, the 
stated purpose of any performance metrics was to sup-
port the Council’s supervision of the Delta Plan. Such 
a purpose did not require legally enforceable numeric 
targets, and thus failure to include numeric targets 
as legally enforceable regulations did not render the 
Delta Plan invalid.

The Court of Appeal declined to review the other 
violations of the Delta Reform Act of Administrative 
Procedure Act found by the trial court because those 
issues became moot as a result of the Council’s adop-
tion of amendments to the Delta Plan in 2018 during 
the pendency of the appeal. 

Water Resources Policy 1

The Court of Appeal also addressed a challenge by 
state and federal water contractors to a portion of the 
Delta Plan, Water Resources Policy 1 (WR P1). WR 
P1 mandates improved self-reliance from regions that 
depend on water from the Delta. The water contrac-
tors argued, among other reasons, that WR P1 was 
invalid because the Council lacked the authority to 
regulate water rights. Instead, according to the appel-
lants, such regulation is the exclusive domain of the 
State Water Resources Control Board. 

The Court of Appeal rejected this assertion. The 
Court of Appeal first noted that all water rights are 
limited by the doctrine of reasonable use, and the 
public trust doctrine confers the state with authority 
to ensure that water resources are put to beneficial use 
and to prevent waste or unreasonable use. The Court 
of Appeal then went on to examine the language of 
the Delta Reform Act and concluded that WR P1 fell 
within the authority conferred by the Delta Reform 
Act. The Court of Appeal thus held that the Coun-
cil possessed regulatory authority over water rights, 
though the scope of such authority was limited to 
certain covered state and local land use actions. The 
Court of Appeal dismissed the argument that the 
Council’s authority improperly overlaps with the au-
thority of the State Water Resources Control Board. 
Such overlap was not unprecedented or improper. 

Conclusion and Implications

The Court of Appeal’s decision clarifies the man-
ner in which the Council is required to set targets for 
achieving the objectives of the Delta Plan, but also 
refrains from addressing other aspects of the Delta 
Plan that were amended while the appeal was pend-
ing. The Delta Plan amendments are the subject of 
other currently pending lawsuits. In addition, state 
and federal water contractors filed a petition for the 
California Supreme Court to review the Court of Ap-
peal’s decision on the Delta Plan.
(Brian Hamilton, Meredith Nikkel)

The Oregon Court of Appeals ruled that a water 
right originally arising from hydroelectric use for 
a project that has been decommissioned and has 
instead been leased for in-stream use at least once 
every five years since cessation of hydroelectric use is 
not subject to permanent conversion to an in-stream 
right pursuant to Oregon statute. The case turned 
principally on whether a short-term in-stream lease 
constitutes “use of water under a hydroelectric water 

right” within the meaning of the applicable statutory 
provision. The Court of Appeals found that it does 
so, principally based on the context of Oregon’s over-
all water rights statutory scheme and legislative his-
tory, and therefore rejected petitioner WaterWatch’s 
contentions that respondent Oregon Water Resources 
Department (OWRD) improperly approved an in-
stream lease into which respondent-intervenor Warm 
Springs Hydro, LLC (Warm Springs) had entered and 

OREGON COURT OF APPEALS RULES LEASING HYDROPOWER 
WATER RIGHT IS A “USE” THAT FORESTALLS 

STATUTORY CONVERSION TO IN-STREAM RIGHT

WaterWatch of Oregon v. Water Resources Department, 304 Or.App. 617 (Or.App. June 10, 2020).
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also had violated the provision at issue by not taking 
action to convert that right to a permanent in-stream 
water right.

Statutory Overview

In an effort to help ensure minimum flows in the 
state’s waterways for myriad conservation purposes, in 
1987 the Oregon Legislature recognized the validity 
of a new kind of non-consumptive “in-stream water 
right.” See, ORS §§ 537.332-537.360. Such rights can 
be established by a variety of different means, includ-
ing purchase, lease, or gift of existing water rights 
originally certificated for other uses. ORS § 537.348.

Oregon water law has also long recognized the use 
of water for generation of hydropower to be a “benefi-
cial use” that can serve as the basis for a water right. 
304 Or.App. at 623-24. Upon the passage of Oregon’s 
Water Rights Act in 1909, however, hydroelectric 
water right certificates issued after that date have 
been subject to finite time limits, 304 Or.App. at 624, 
as would eventually also become the case for hydro-
electric project licenses as well. See, ORS § 543.260.

It was in light of the foregoing respective elements 
of Oregon’s water rights statutory regime that the 
state legislature adopted a new chapter to address the 
handling of hydroelectric water rights and associated 
project licenses upon expiration. ORS, ch. 543A. 
One provision of that chapter, ORS § 543A.305(3), 
is at the core of the WaterWatch case, in particular the 
following language: 

Five years after the use of water under a hy-
droelectric water right ceases . . . , up to the 
full amount of the water right associated with 
the hydroelectric project shall be converted 
to an in-stream water right, upon a finding by 
[OWRD] that the conversion will not result in 
injury to other existing water rights.

Factual and Procedural Background

The hydroelectric project at issue in WaterWatch 
was constructed in the early 1900s on Rock Creek 
in eastern Oregon and sometime later the state is-
sued a water right certificate to its original operator, 
which eventually obtained a license for the project 
that expired in 1996. Shortly before that expiration 
date, the then-operator of the project opted to forgo 
seeking a license renewal and stopped diverting water 

for hydropower generation, and the project’s dam was 
eventually removed as well.

Then, just one month short of five years from its 
last use of the water right for hydropower generation, 
the holder entered into an agreement with the state 
to lease the right for in-stream use pursuant to ORS 
§ 537.348, and eventually entered into two more 
similar leases before Warm Springs acquired the hy-
dropower water right certificate and related property 
associated with the project. Shortly thereafter, Warm 
Springs entered into another renewal of the lease of 
the water right with the state set to terminate at the 
end of 2020. OWRD issued final orders approving all 
of these leases.

WaterWatch responded to OWRD’s approval of 
the most recent lease agreement by petitioning the 
department to reconsider its approval based on the 
contention that temporary in-stream leases of the hy-
droelectric water right are fundamentally inconsistent 
with the legislative direction that such rights be per-
manently converted to instream use within five years 
of their last use pursuant to ORS § 543A.305(3). 
When OWRD failed to act on the administrative 
petition, WaterWatch filed a petition in the Oregon 
trial court, which granted summary judgment in favor 
of OWRD and Warm Springs and dismissed the peti-
tion.

WaterWatch appealed the trial court’s ruling to the 
Oregon Court of Appeals.

The Court of Appeals’ Decision

‘Use of Water under Hydroelectric Water 
Right’

On appeal, the court stated that the case turned 
on the question of law as to what constitutes a “use 
of water under a hydroelectric water right” in ORS 
§ 543A.305(3). WaterWatch contended that it is 
synonymous with use specifically for a hydroelectric 
purpose. OWRD and Warm Springs, on the other 
hand, argued it encompasses any use recognized as 
“beneficial” under Oregon law, which as noted above 
by statute expressly includes leases for in-stream use. 
Although the court found that WaterWatch’s posi-
tion reflected a plausible reading of the statutory 
language, it ultimately opted for the latter construc-
tion as more consistent with the broader context of 
Oregon’s statutory water law regime and relevant 
legislative history.
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With respect to statutory context, the court first 
turned to the phrase “use of water” in the applicable 
text and noted that, when used generically and with-
out a qualifier, that phrase has come to be understood 
in the evolution of Oregon water law to encompass 
the full complement of uses that have been recog-
nized as falling within “beneficial use.” 304 Or.App. 
at 628. Turning to the second primary element of 
the relevant text—“hydroelectric water right”—the 
court concluded that the term refers to the source of 
authority that gave rise to the water right, as opposed 
to describing or otherwise limiting the uses to which 
it may ultimately be put. 304 Or.App. at 629.

After rather readily dispensing with WaterWatch’s 
argument that an in-stream lease does not constitute 
a “use of water under a hydroelectric water right” 
under ORS § 543A.305(3) based on other provisions 
recognizing a distinction between “permanent” and 
“temporary” transfers of water rights, 304 Or.App. at 
631-32, the court turned to an analysis of legislative 
history. In so doing, the court first noted that the task 
force that produced a report on hydroelectric water 
rights and licenses, and crafted the proposed bill that 
eventually became ORS § 543A.305(3), included a 
summary of the bill in its report to the legislature that 
included the statement, “Provides for disposition of 
the water right in cases when the right ceases to be 
used for hydroelectric or other purposes.” 304 Or.App. 
at 632 (emphasis supplied). The court further cited 
testimony of the Oregon Water Resources Commis-
sion Director on the bill in which she “pointed out 
that conversion would only occur if the holder of the 
water right did not make other arrangements before 
decommissioning,” and expressly referenced the 
then-existing procedures for transferring the right to 
in-stream use, one of which included ORS § 537.348 
that authorizes leases of water rights for in-stream use.

The Five-Year Rule and Conversion                
to In-Stream Water Rights

Finally, the court addressed Waterwatch’s alterna-
tive argument that, even if an in-stream lease of a 
hydroelectric water right qualifies as “use under a 
hydroelectric water right” under ORS § 543A.305(3), 
that provision nevertheless compels its conversion to 
a permanent in-stream water right because there were 
times more than five years earlier when the holder 
was not using it for any purpose whatsoever, e.g., fol-
lowing decommissioning of the project and prior to 

or between entering into the in-stream leases. Under 
this theory, conversion is triggered under the statute 
and would need to be accomplished within five years 
if and when any “use under a hydroelectric water 
right” ceased even for a single day.

In handily rejecting this argument, the court first 
noted that it is inconsistent with the “natural reading 
of the relevant text in context,” which is that “five 
years must have elapsed since the last use” before con-
version to an in-stream water right is prescribed. 304 
Or.App. at 633. It bolstered its reading of the lan-
guage by pointing out that ORS § 543A.305(3) was 
designed to operate in similar fashion to the forfeiture 
provisions of Oregon’s water law that prescribes for-
feiture of a water right when its holder ceases or fails 
to use all or part of the water conferred by the right 
for five successive years. See, ORS § 540.610(1).

Conclusion and Implications

Even though the court’s opinion directly resolves 
only the status and potential future uses of a hydro-
electric water right associated with a small project 
on a relatively minor tributary, the implications 
are certain to be much more far-reaching, for four 
principal reasons. First, the opinion is the first pub-
lished decision to address interpretation of ORS § 
543A.305(3). Second, the manner in which the court 
interpreted that provision will as a practical matter 
provide much greater flexibility to holders of hydro-
electric water rights upon the decommissioning of the 
project associated with the right. This flexibility can 
be viewed as a bit of a double-edged sword even from 
the perspective of serving in-stream flows. On the 
one hand, it obviously means the holder can put back 
the right back into active use for hydropower genera-
tion even after five years have passed since one of the 
triggers in ORS § 543A.305(3) has been activated, 
which is what Warm Springs has indicated a desire to 
do and in part presumably motivated WaterWatch to 
bring its challenge. On the other hand, it also allows 
the holder to lease the right for in-stream use for ef-
fectively an unlimited period of time without losing 
its ability to use it in the future for a hydroelectric (or 
potentially other) use, which allow for the in-stream 
benefits of such leases to be realized for as long as 
they are in effect, and thereby forestall the perceived 
need to more expeditiously put the right to another 
use. Indeed, in the underlying facts of the Waterwatch 
case, water has not been diverted for hydroelectric 
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use under the right at issue now for more than 25 
years. Third, given that hydroelectric water rights and 
project licenses are time-limited and subject to expi-
ration in Oregon, these issues are arising in multiple 
other scenarios and can be expected to continue to 
do so. Perhaps at least in part in recognition of this 
fact, OWRD recently initiated a rulemaking process 
to adopt regulations on implementation of ORS § 
543A.305. More specifically, it has formed a rules 
advisory committee and a draft of rules is undergoing 
internal review.

Unless extended, WaterWatch has until July 15, 
2020, to petition the Oregon Supreme Court for 
review of the opinion of the Court of Appeals. The 
opinion is available online at: https://cdm17027.con-
tentdm.oclc.org/digital/pdf.js/web/viewer.html?file=/
digital/api/collection/p17027coll5/id/26866/
download#page=1&zoom=auto.
(Steve Odell)
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