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FEATURE ARTICLE

The opinions expressed in attributed articles in Eastern Water Law & Policy Reporter belong solely to the 
contributors and do not necessarily represent the opinions of Argent Communications Group or the editors of  
the Eastern Water Law & Policy Reporter. 

The federal Clean Water Act (CWA) has been a 
political football for a number of years. From federal 
administration to the next, each seems to feel the 
need to tinker with the CWA.

With the expectation that there is going to be a 
different President in the White House for the next 
four years, the seemingly inevitable and often healthy 
calls for improvements in the way things are done are 
sure to mention the Clean Water Act.

Early prognostications have not been numerous, 
however, because “climate change” is portrayed as the 
dragon that will destroy everything unless it is tackled 
as the first priority of mankind.

As an attorney dealing with environmental law 
since 1972, the year the modern Clean Water Act 
(once called the Federal Water Pollution Control 
Act) was enacted in its basic current form, I have 
witnessed and had a small part in the CWA’s enforce-
ment and political history. May I be so bold as to offer 
some thoughts and suggestions about water pollution 
control priorities for the United States that should be 
worthy of public consideration.

The Jurisdictional ‘Reach’                              
of the Clean Water Act

My first opinion is that the “war” over the juris-
dictional “reach” of the Clean Water Act in the form 
of constantly defining the meaning of “Waters of the 
United States” (WOTUS) is not one worth fighting 
at the expense of making progress in improving the 
environment in other ways than requiring federal 
Clean Water Act permitting. WOTUS is and has 
always been more about governmental power than 
environmental sense.

The anxiety and resources spent on insisting that 
any “waters” connected to navigable waters must 

have federal permits have been high from both sides 
of what is nothing short of a debate over the reach of 
the federal government into state and private man-
agement of what are viewed by many as local issues. 
The problem is perhaps inseparable from the wording 
of the Clean Water Act itself, in that it utilized the 
term “waters of the United States” in describing the 
reach of federal regulations.

The U.S. Supreme Court itself has been fractured 
and split in its views of how to interpret the reach of 
the law. This is not really a policy split, but more a 
problem of language. The fact is that to some degree 
or another a lot of water that resides on or in the 
ground flows or moves so that it can be said to be 
“connected” to other waters. 

Too often I have seen the semantics and the lan-
guage produce unnecessarily costly results for those 
whose activities are quite limited and of little, if any, 
impact on the bigger picture. The problem is surely 
and mostly foully compounded by the process of per-
mitting itself, in which an agency declares a violation 
and the alleged perpetrator has a ruinous and costly 
headache for years to come.

In a famous Supreme Court Opinion in Rapanos 
v. U.S., 547 U.S. 715 (2006) Justice Antonin Scalia 
wrote with what I regard as justifiable exasperation. I 
quote at length because it is worth repeating:

In April 1989, petitioner John A. Rapanos 
backfilled wetlands on a parcel of land in Michi-
gan that he owned and sought to develop. This 
parcel included 54 acres of land with sometimes-
saturated soil conditions. The nearest body of 
navigable water was 11 to 20 miles away. 339 
F. 3d 447, 449 (CA6 2003) (Rapanos I). Regula-
tors had informed Mr. Rapanos that his satu-
rated fields were “waters of the United States,” 

IMPROVING THE CLEAN WATER ACT 

By Harvey M. Sheldon, Esq.



256 December 2020

33 U. S. C. §1362(7), that could not be filled 
without a permit. Twelve years of criminal and 
civil litigation ensued.

The burden of federal regulation on those who 
would deposit fill material in locations denomi-
nated “waters of the United States” is not trivial. 
In deciding whether to grant or deny a permit, the                
U. S. Army Corps of Engineers (Corps) exercises the 
discretion of an enlightened despot, relying on such 
factors as “economics,” “aesthetics,” “recreation,” and 
“in general, the needs and welfare of the people,” 33 
CFR §320.4(a) (2004).[Footnote 1] The average ap-
plicant for an individual permit spends 788 days and 
$271,596 in completing the process, and the average 
applicant for a nationwide permit spends 313 days 
and $28,915—not counting costs of mitigation or 
design changes. Sunding & Zilberman, The Eco-
nomics of Environmental Regulation by Licensing: 
An Assessment of Recent Changes to the Wetland 
Permitting Process, 42 Natural Resources J. 59, 74–76 
(2002). “[O]ver $1.7 billion is spent each year by 
the private and public sectors obtaining wetlands 
permits.” Id., at 81. These costs cannot be avoided, 
because the Clean Water Act “impose[s] criminal 
liability,” as well as steep civil fines, “on a broad range 
of ordinary industrial and commercial activities.” Ha-
nousek v. United States, 528 U. S. 1102, 1103 (2000) 
(Thomas, J., dissenting from denial of certiorari). In 
this litigation, for example, for backfilling his own 
wet fields, Mr. Rapanos faced 63 months in prison 
and hundreds of thousands of dollars in criminal and 
civil fines. See, United States v. Rapanos, 235 F. 3d 
256, 260 (CA6 2000).

How should this problem be remedied? This 
author’s suggestion would be that the federal govern-
ment should be more focused on incentivizing the big 
picture questions of:

1) What and where wetland preservation, en-
hancement and restoration would be beneficial to 
a locality or a region, and 

2) Incentivizing wetland preservation and con-
struction.

The Army Corps of Engineers is not an agency 
suited to the micro-permitting exercises it is now 
put to under the Clean Water Act’s dredge and fill 

regulations. Public consciousness of the need for envi-
ronmental protection is at an all-time high, and this 
is true in all states and localities. In such a situation, 
more power and responsibility can be ceded back to 
the people closer to the issues. The federal program 
should be looking primarily at the multi-state aspects 
of water quality assurance that federal resources can 
help pay for.

Regional and Surface Water Basin Planning 
Needs Strong Federal Incentives

Regional and surface water basin planning needs 
strong encouragement with federal incentives and 
resources brought to bear on a region by region, basin 
by basin approach. Interactive relationships among 
users, dischargers, riparian and water body managers 
that produce economies of scale and overall improve-
ments in water quality should be more clearly and 
broadly enabled.

The Clean Water act contains a fairly elaborate 
process of requiring that waterways and water bod-
ies have water quality tested and improved. In many 
places the responsibility falls on states to adopt 
criteria by which a maximum daily limit on the 
“load” of key pollutants to waterways is imposed on 
dischargers. Obeying the limitation is supposed to 
enhance the given receiving waters. This concept 
and process sound easier than they have turned out to 
be in practice. In practice, years of litigation are spent 
trying to force the states and the U.S. Environmental 
Protection Agency (EPA) to come up with numbers 
or rules that are scientifically sound and compliant with 
the law’s demand for “fishable and swimmable” waters 
virtually everywhere.

I think that these efforts are not the best way to 
bring about needed improvements, however logical 
or understandable they are. They focus on trees in 
the forest, you might say, rather than the big picture. 
Another aspect of the situation is that states, as basic 
institutions of government, are overwhelmed by the 
work involved. It may be more effective to enable 
interstate compact or cooperation organizations that 
can convene the most directly affected stakeholders 
in a collaborative environment.

The Mississippi River watershed, for example, con-
tains many thousands of miles of waterways within 
31 states and two Canadian provinces. It drains a 
vast region—stretching from Montana to Pennsyl-
vania, Minnesota to Louisiana. Several major rivers 

https://supreme.justia.com/cases/federal/us/528/1102/index.html
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are involved, and they all send their waters into the 
Mississippi River and the Gulf of Mexico. In the Gulf 
of Mexico the pollution load has created a dead zone 
where significant aquatic life is virtually non-existent.

We are not addressing this most serious of national 
water management problems in an adequate way. 
The nutrient loading from both agriculture and septic 
waste is huge and constant. The Mississippi River and 
its main tributaries, locks, dams and manmade canals 
are very important avenues of commerce. Even the 
shipping suffers when the water is running to flood or 
polluted. 

In any update of the Clean Water Act, there must 
be recognition that a combination of cooperative 
government and incentives must be used to speed 
up those very worthwhile efforts that have begun in 
great river basins, especially the Mississippi. They 
deserve a whole new Part of the Clean Water Act. 
Ironically, much of the more successful efforts have 
devolved to the agricultural agencies, shipping inter-
ests, and urban sanitary districts. The possibility of a 
self-sustaining improved and less flood prone Missis-
sippi basin is emerging. The effort is based in great 
part on the power of market forces to find least cost 
but effective solutions.

Groundwater Needs Better Protection

Groundwater Resources are precious and need bet-
ter protection. However, the Clean Water Act and its 
enforcement and quality improvement structure are 
not designed to deal well with groundwater related 
questions.

There was no requirement that states regulated 
their groundwater under the Clean Water Act when 
it was first being implemented. This point was explic-
itly clear. I know this firsthand. As Regional Counsel 
of Region 5, I visited midwestern states to explain 
the program and urge its adoption. While a few states 
added groundwater to their National Pollutant Dis-
charge Elimination System (NPDES) programs, my 
sense was and remains that this was done more with 
a desire to do good than a genuine understanding of 
how things would work. 

The benefit of the original conception of the law, 
that only direct discharges to surface water is regu-
lated by permits, has the beauty of being clear and 
readily enforceable. My personal view is that Con-
gress should decide to reword the law, so that the only 
NPDES discharges are direct discharges to surface 

ground or waters. Discharges to wells that pollute 
groundwater and other injections should be managed 
separately by a law or laws tailored to the subject.

In so stating my opinion, I would add that it is in-
correct to believe that not including a well discharge 
in the NPDES program greatly weakens protection 
of the ultimately receiving surface water. If indirect 
discharges are degrading a surface water they usually 
can be made the subject of a water pollution suit that 
does not require a permit violation to be proven. 

Population Growth Impacts to Water Supply 
Requires More Attention and Technical Savvy

Water supplies and the threat to quality of existing 
ground and surface waters from population growth 
need more concerted attention and technical protec-
tions.

Water for potable purposes is increasingly in short 
supply. This is due to multiple factors. In some areas 
of the country, there are legal fights between states 
over the water rights from a given river or other 
water body. Potable water is a precious resource, and 
whether it is through the mechanism of the Clean 
Water Act, the Safe Drinking Water Act, or a newly 
created law dealing with water supply assurance for 
the nation, better means need to be found to encour-
age sensible use, re-use and conservation of water. 

Groundwater in North America does not obey or 
respect state or even national boundaries. It moves 
hundreds of miles underground in aquifers that can 
be hundreds of feet deep, but are sometimes sources 
for surface waterways. The volume and location of 
groundwater resources is critical to the success of life 
itself. Much of the nation was originally blessed with 
ample groundwater resources. That picture is chang-
ing as populations grow, aquifers are drawn down and 
rivers and lakes depleted. Groundwater resources 
have suffered from both ignorance and the fact that 
people could pollute them without being too obvious. 

Even more prevalent than illegal discharges 
through wells has been the ground pollution caused 
historically in this country over decades of time by 
numerous commercial, industrial and even private life 
activities. Small every day spills and leaks of carci-
nogenic solvents are harder to see and stop than any 
proposition to discharge the same waste in a river or 
lake, whether or not down a well.

There is significant degradation of groundwater 
in numerous urban centers, to the point its use as 
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potable water is legally forbidden. More focus in such 
areas needs to be on improved treatment of the public 
drinking water drawn from the tainted aquifers, and 
any major reform to the Clean Water Act should 
include greater direct federal funding of that treat-
ment than is sometimes available indirectly through 
Superfund for these historically caused degradations.

Conclusion and Implicatons

It’s time for a national, concerted effort to make 
the Clean Water Act sensible and avoid the seman-
tics. Instead, the semantics and “reach” issues have 
unnecessarily been costly for those whose activities 
are quite limited and of little, if any, impact on the 
bigger picture. The big picture is key here. Regional 

and surface water basin planning needs strong en-
couragement with federal incentives and resources 
brought to bear on a region by region, basin by basin 
approach. Groundwater has not been protected 
enough and needs to be. However, indirect discharges 
have distracted the courts. The original concept of 
the law was to only deal with direct discharges to 
surface water, and to be regulated by NPDES permits. 
This has the beauty of being clear and readily en-
forceable. Finally, we need to see the big picture—the 
enormous impact that population growth has had 
on potable water supply. Potable water is a precious 
resource, and whether through the Clean Water Act, 
the Safe Drinking Water Act, or a perhaps new law 
dealing with water supply assurance for the nation, 
better means need to be found to encourage sensible 
use, re-use and conservation of water. 

Harvey Sheldon is a Partner at the law firm, Hinshaw & Culbertson LLP, resident in the firm’s Chicago office. 
Harvey has extensive experience in the field of environmental law, including counseling, litigation, mediation 
and other dispute resolution and facilitation services. He has handled issues and litigation involving the Clean 
Air Act, Resource Conservation and Recovery Act, Clean Water Act, Superfund, and other important environ-
mental laws and regulations. He is also regularly engaged in related business, transactional and liability questions 
for clients. Harvey has represented private clients ranging from individuals and entrepreneurial companies to For-
tune 100 corporations and major financial institutions. He has appeared in both federal and state trial courts and 
in courts of appeals in environmental and other matters civil and criminal. Harvey serves on the Editorial Board 
of the Eastern Water Law & Policy Reporter.
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EASTERN WATER NEWS

As 2020 comes to an end many water law practi-
tioners look the start of a new year—and new laws 
under which to practice. In this month’s News from 
the West we cover legislative change—both likely 
and perhaps only hopeful—in the States of Idaho and 
Nevada, in the most relevant area of water rights.

Idaho Legislative Update: The Riparian     
Doctrine and the Mischief of Stale Statutes

It’s the most wonderful time of the year . . . not 
Thanksgiving or the Christmas/Holiday season, but 
rather the upcoming Idaho Legislative Session com-
mencing in early January 2021. In preparation for the 
season, the Idaho Water Users Association (IWUA) 
and the Idaho Department of Water Resources 
(IDWR) are busy drafting, revising, and proposing a 
variety of legislative amendments. IDWR, in particu-
lar, is reviewing a variety of statutes over which it 
has primary responsibility as part of Governor Little’s 
request of all Idaho administrative agencies to review, 
amend, and purge as necessary statutes that are con-
fusing or particularly antiquated. One of the statutes 
being discussed within the IWUA is Idaho Code § 
42-1101.

Is the Riparian Doctrine Alive or Dead in 
Idaho?

Ask any practicing water law attorney in Idaho 
and all will tell you that the riparian doctrine is long 
dead, having given way to the prior appropriation 
doctrine over a century ago. However, Idaho Code § 
42-1101 still exists and provides in its entirety:

Rights of Landowners to water.—All persons, 
companies and corporations owning or claiming 
any lands situated on the banks or in the vicin-
ity of any stream, are entitled to the use of the 
water of such stream for the purpose of irrigating 
the land so held or claimed.

Section 42-1101 was first enacted by the Idaho 
Territorial Legislature in 1887 and it has remained 

untouched ever since. According to A Water Users 
Information Guide—Idaho Water Rights A Primer (Rev. 
July 2015), published and provided by IDWR, and 
found at the internet URL: https://idwr.idaho.gov/
files/water-rights/water-rights-brochure.pdf, the ripar-
ian rights doctrine does not exist in Idaho:

You may also have heard of something called ‘ri-
parian rights.’ In some states, an owner of land 
has the right to make ‘reasonable use’ of ground 
water underneath [his or] her land, or water nat-
urally flowing on, through or along the borders 
of [his or] her land. A riparian right to make use 
of the water is not limited by priority date and 
it cannot be lost by non-use. Idaho law does not 
recognize a ‘riparian right’ to divert and use wa-
ter. A water right under the law of the state of 
Idaho can be established only by appropriation, 
and once established, it can be lost if not used.

IDWR’s pamphlet is consistent with appellate 
precedent and subsequent statutory enactments in the 
state. While there is no question that Idaho began as 
a hybrid state recognizing both riparian and appropri-
ated rights, that hybrid approach quickly gave way to 
the prior appropriation doctrine common in most of 
the western United States. See, e.g., Taylor v. Hulett, 
15 Idaho 265, 271, 97 P. 37, 39 (1908) (“[T]he ripar-
ian doctrine of the common law has been abrogated 
in both Idaho and Wyoming, and the rule of ‘first 
in time is first in right’ is recognized and enforced 
in both states.”); Hutchinson v. Watson Slough Ditch 
Co., 16 Idaho 484, 491, 101 P. 1059, 1062 (1909) 
(“A riparian proprietor in the state of Idaho has no 
right in or claim to the waters of a stream flowing by 
or through his lands that he can successfully assert 
as being prior or superior to the rights and claims of 
one who has appropriated or diverted the water of 
the stream and is applying it to a beneficial use. To 
this extent, therefore, the common-law doctrine of 
riparian rights is in conflict with the constitution and 
statutes of this state and has been abrogated there-
by.”); see also, Idaho Code §§ 42-103, 42-201(2), and 
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42-202, and Idaho Power Co. v. Idaho Dep’t of Water 
Res., 151 Idaho 266, 274, 255 P.3d 1152, 1160 (2011) 
(adopting and confirming Idaho’s mandatory admin-
istrative application for water right permit process as 
the sole means of appropriating surface water begin-
ning in 1971 short of de minimis domestic appropria-
tions otherwise exempt from the permit process under 
Idaho Code § 42-111).

The Mischief Making that is Idaho Code     
Section 42-1101

Yet, there Idaho Code § 42-1101 sits and remains. 
And, its continuing existence is causing mischief to-
day in 2020 as it threatened to do as far back as 1890. 
For example, this author is currently litigating a case 
in which opposing counsel is using Idaho Code § 42-
1101 to claim his client’s right to use the water of a 
creek flowing through a piece of property in an effort 
to breach, if not relocate altogether, a long-standing 
fence line secured by written and recorded agreement, 
the location of which is now in dispute between the 
parties. It would seem the courts would make short 
work of the argument; that absent a valid appropria-
tion doctrine-based water right to the creek, the 
fence line does not interfere. But again, § 42-1101 is 
lurking and still on the books.

The presence of the statute was not lost on former 
Idaho Supreme Court Justice Berry in his dissenting 
opinion in Drake v. Earhart, 2 Idaho 750, 23 P. 541 
(1890) either. While the majority disavowed the 
“phantom of riparian rights” in Idaho, Justice Berry 
noted the common law of the riparian rights doctrine 
coupled with the existence of Idaho Code Section 
42-1101 (then § 3180 of the Revised Statutes). 
Drake, 2 Idaho at 762-763, 23 P. at 546. In contrast, 
but without addressing the existence of the statute, 
the majority pointedly stated:

First in time, first in right,’ should be consid-
ered the settled law here. Whether or not it 
is a beneficent rule, it is the lineal descendant 
of necessity . . . By a practically unbroken line 
of decisions the [prior appropriation doctrine] 
has been followed, and is now established by so 
many and such high authorities that it would 
seem this theme of discussion is exhausted. Id. 
at 2 Idaho 753-754, 23 P. 542-543.

Conclusion and Implications

It seems the answer lies in the combination of 
subsequent and long-standing appellate authority and 
the statutory enactments and amendments over time: 
the riparian rights doctrine does not exist in Idaho. 
But there is § 42-1101, lingering and remaining, and 
causing mischief over 130 years after its first enact-
ment. The presumption is that the 2021 Legislative 
Session will clean up this seeming inconsistency, but 
that remains to be seen. In the meantime, § 42-1101 
remains . . .
(Andrew J. Waldera)

Nevada Legislation Update: Water-Related 
Bills on Tap for 2021 Legislative Session

The Nevada Legislature meets biennially in odd 
years, meaning the next legislative session will com-
mence in January 2021. Although lawmakers are 
likely to be largely consumed by budget issues aris-
ing from the pandemic’s economic fallout, there are 
multiple water-related bill draft requests that will be 
of interest to the state’s water users. The most note-
worthy of these do not relate to substantive water law 
but rather the procedures by which the Nevada State 
Engineer implements the law and the courts review 
the State Engineer’s decisions.

Temporary Change Applications

Existing Nevada law requires a person who wishes 
to change the point of diversion, manner of use or 
place of use of water already appropriated to apply 
to the State Engineer for a permit to do so. NRS 
533.325. After the application is filed, notice of the 
filing must be published once a week for four consecu-
tive weeks in a newspaper of general circulation in 
the county where the point of diversion is located. 
NRS 533.360. Within 30 days after the date of last 
publication, any interested person may file a written 
protest against the application. The applicant then 
has the opportunity to answer the protest. The State 
Engineer has discretion as to whether to hold a hear-
ing on the protest. NRS 533.365.

Temporary changes that will not exceed a one-year 
duration generally have a more streamlined process, 
in which the State Engineer must approve the ap-
plication if:
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•The application is accompanied by the prescribed 
fees;

•The temporary change is in the public interest; 
and

•The temporary change does not impair the water 
rights held by other persons.

However, if the State Engineer determines that the 
temporary change may not be in the public interest, 
or may impair other water rights, publication and a 
hearing are required. NRS 533.345. In this respect, 
existing law confers discretion to the State Engineer 
with regard to notice and hearing of permanent 
change applications that is not conferred for tempo-
rary change applications.

The State Engineer submitted a bill draft request 
for the upcoming legislative session that would 
amend this procedure to give the State Engineer dis-
cretion as to whether to hold a hearing before render-
ing a decision on any temporary change application. 
This proposed amendment advances the purpose of 
a temporary change application, which is to allow 
for expedient short-term modifications of water uses. 
And it will make the State Engineer’s authority over 
temporary change applications consistent with his 
discretion over permanent change applications. 

Judicial Review of the State Engineer’s        
Decisions 

Existing law provides that any person feeling ag-
grieved by an order or decision of the State Engineer 
that affects the person’s interests may have the order 
or decision reviewed by a court.

NRS 533.450. For the 2021 legislative session, the 
State Engineer submitted a bill draft request to limit 
reviewability to a “formal” order, ruling or decision 
that is a final determination issued in writing and 
that “materially affects” the person’s interests. It is 
not clear how “formal” will be defined, in that the 
State Engineer routinely renders decisions through 
the issuance of a letter. Additionally, what consti-
tutes a “material effect” is open for interpretation and 
suggests that the proposed legislation could deprive 
environmental or public interest groups of standing to 
challenge the State Engineer’s determinations. Given 
the widespread interest in the state’s water issues by 
many stakeholders who may not hold water rights or 

otherwise have any economic stake in the State Engi-
neer’s decisions, this bill will likely confront consider-
able resistance.

Perhaps most eyebrow-raising of the State Engi-
neer’s proposed legislative changes is a request for a 
constitutional amendment to give the Nevada Court 
of Appeals original jurisdiction over appeals of the 
State Engineer’s decisions. Currently, the Nevada 
Constitution vests original jurisdiction over appeals 
from administrative decisions only in Nevada’s Dis-
trict Courts. And by statute, a petition for judicial re-
view of a State Engineer decision must be brought in 
the county where the subject water source is located. 
NRS 533.450. 

Although District Courts generally are trial courts, 
they hear and decide administrative appeals. The Ne-
vada Court of Appeals and Nevada Supreme Court 
only have appellate jurisdiction over District Court 
decisions. Only after the District Court renders its 
decision may that appellate jurisdiction be invoked.

Nevada has a “push-down” model to determine 
which appellate court will hear any given appeal. All 
appeals are initially docketed in the Supreme Court 
(the State’s highest court). From there, the Supreme 
Court decides, based on the Nevada Rules of Appel-
late Procedure, whether to “push down” the case to 
the Court of Appeals. 

Currently, the rules direct the Supreme Court 
to retain “administrative agency cases involving … 
water.” NRAP 17(a)(8). The Supreme Court also 
retains matters that raise “as a principal issue” either 
“a question of first impression involving the United 
States or Nevada Constitutions or common law” or 
“a question of statewide public importance.” Water-
related cases tend to fall in these categories. In light 
of this existing structure, the Supreme Court consid-
ers and decides most, if not all, appeals that involve 
the State’s water resources.

Within this context, the State Engineer’s proposed 
constitutional amendment to change how water cases 
are heard is a dramatic change from existing practice. 
Under the State Engineer’s proposal, a petition for 
judicial review of a State Engineer decision would 
skip the District Court altogether and go straight to 
the appellate courts. There, rather than being heard 
and decided by the Supreme Court, it would go to the 
Court of Appeals, which until now, has not consid-
ered a single water-related case. The Supreme Court 
would then have discretion as to whether to review 
the Court of Appeals’ decision. 
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Making the Court of Appeals a De Facto Water 
Court?

Essentially, the State Engineer seeks to make the 
Court of Appeals a de facto water court, which does 
not currently exist in Nevada. The Court of Appeals 
is comprised of just three judges, who generally come 
from district judge backgrounds. They likely have 
little-to-no experience in interpreting water law and, 
with two of the existing members being based in Las 
Vegas, are fairly removed from the rural communities 
in which many water disputes arise. The State Engi-
neer’s proposal would be a whiplash-inducing change 
from the status quo.

That said, there could be some benefits. The Court 
of Appeals tends to issue its decisions fairly quickly. 
In that water cases are notoriously slow moving, fun-
neling cases that seek review of the State Engineer’s 

decisions to the Court of Appeals could—possibly—
speed up the process. Also, because Nevada judges 
are elected, and the Court of Appeals judges tend to 
be geographically distal from where many water cases 
originate, their decision-making may be less swayed 
by the potential widespread effects of water rulings on 
the local electorate. 

Conclusion and Implications

The State Engineer’s decisions are routinely chal-
lenged in courts. Those cases tend to take many 
years to reach a final resolution. Presumably, the 
State Engineer believes that the proposed legisla-
tive changes will improve the process. It remains to 
be seen, however, how stakeholders will react to the 
State Engineer’s proposed bills in the 2021 legislative 
session.
(Debbie Leonard)
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REGULATORY DEVELOPMENTS

Sacramento River Chinook salmon are a species of 
fish that have been subject to numerous protections 
over the years in order to battle declining popula-
tions. In light of these circumstances, the U.S. Bureau 
of Reclamation (Bureau) has coordinated with several 
entities in order to delay water diversions and early 
flow reductions to benefit fall-run Chinook salmon, as 
well as provide other benefits to the ecosystem in the 
Sacramento Valley area.

Background

According to Reclamation, Chinook salmon are a 
significant part of California’s natural heritage. Chi-
nook salmon are a species of fish native to the North 
Pacific Ocean and the river systems of western North 
America, ranging from California to Alaska. Chinook 
are anadromous fish, meaning that they can survive 
and live portions of their lives in fresh and salt water. 
As a result, Chinook salmon have a complex life his-
tory. A Chinook salmon will spawn and rear juveniles 
in freshwater rivers, which then migrate downstream 
to the ocean to feed, grow and mature. After matura-
tion, the Chinook return to freshwater to spawn and 
repeat the process.

Four distinct runs of Chinook salmon spawn in 
the Sacramento-San Joaquin River system. Each run 
is named after the season when the majority of the 
salmon enter freshwater as adults. According to the 
Bureau, endangered Sacramento River winter-run 
Chinook salmon are particularly important among 
California’s salmon runs because they exhibit a 
life-history strategy found nowhere else on the West 
Coast. These Chinook salmon are unique in that they 
spawn during the summer months when air tempera-
tures usually approach their warmest. In contrast, fall-
run Chinook salmon migrate upstream as adults from 
July through December and spawn from early October 
through late December. The timing of runs varies 
from stream to stream. Late-fall-run Chinook salmon 
migrate into the rivers from mid-October through 

December and spawn from January through mid-
April. The majority of young salmon of these species 
migrate to the ocean during the first few months 
following emergence, although some may remain in 
freshwater and migrate as yearlings. 

Fall-run Chinook salmon are currently the most 
abundant of the Central Valley salmon species, 
contributing to large commercial and recreational 
fisheries in the ocean and popular sport fisheries in 
the freshwater streams. Fall-run Chinook salmon are 
raised at five major Central Valley hatcheries which 
release more than 32 million smolts each year. Due to 
concerns over population size and hatchery influence, 
Central Valley fall and late-fall-run Chinook salmon 
are a Species of Concern under the federal Endan-
gered Species Act. 

Under § 7 of the federal Endangered Species Act, 
federal agencies must consult with the National 
Oceanic and Atmospheric Administration Fisheries 
(NOAA Fisheries or NMFS) relating to activities 
that may affect ESA-listed species. Formal consulta-
tions result in NOAA Fisheries developing a Biologi-
cal Opinion. The intent of a Biological Opinion is 
to evaluate whether a proposed federal action will 
jeopardize the continued existence of an ESA-listed 
species, or adversely modify such species designated 
critical habitat. A non-jeopardy Biological Opinion 
usually also includes conservation recommendations 
that are designed to help further the recovery of ESA-
listed species. A non-jeopardy Biological Opinion 
typically also includes reasonable and prudent mea-
sures as needed to minimize any harmful effects, and 
may require monitoring and reporting to ensure that 
the project or action is implemented as described.

In October 2019, NOAA Fisheries published 
its Biological Opinion for the Reinitiation of Consulta-
tion on the Long-Term Operation of the Central Valley 
Project and State Water Project (Biological Opinion). 
In this Biological Opinion, NOAA Fisheries evalu-
ated the impact of Central Valley Project and State 
Water Project water operations on ESA-listed species, 

U.S. BUREAU OF RECLAMATION AND SACRAMENTO RIVER 
CONTRACTORS COORDINATE AND DELAY WATER DIVERSIONS 

TO BENEFIT CHINOOK SALMON
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including Sacramento River winter-run Chinook 
salmon. The Biological Opinion documented im-
pacts from the proposed operations of the two water 
projects. NOAA Fisheries worked with the Bureau 
to modify the proposed action to minimize and offset 
those impacts. 

Bureau Actions

Pursuant to the recommendations in the Biological 
Opinion, the Bureau has begun to work with a large 
variety of federal and state public agencies and con-
tractors, to implement fall water operations to benefit 
salmon populations in the Sacramento River. 

In order to balance temperature and wildlife needs, 
the Biological Opinion recommends that the Bureau 
reduce fall releases to save cold water and storage for 
next year’s temperature management season in years 
with lower end-of-September storage. Maintaining 
releases to keep late spawning winter-run Chinook 
salmon redds underwater may drawdown storage nec-
essary for temperature management in a subsequent 
year. In years with sufficient end of September stor-
age, the Bureau will maintain higher releases in the 
fall to avoid dewatering the last winter-run salmon 
redds, indicating that there is flexibility depending 
on the amount of water storage available. It is also 
recommended that the Bureau adhere to ramping 
rate restrictions to reduce the risk of juvenile strand-
ing during these operations. The Biological Opinion 
also contains recommendations for coordination with 
Sacramento River water diverters, specifically delay-
ing diversions to avoid the risk of impacting Chinook 
salmon populations. 

Voluntary Delay of Water Diversions

In October, the Bureau coordinated with the Sac-
ramento River Settlement Contractors (SRS Con-
tractors) to voluntarily delay a portion of their water 
diversions from October 16-31 until November 1-23, 
which would allow the Bureau to further reduce flows 
in the Sacramento River in mid-October. With lower 
late October and early November flows, fall-run Chi-
nook salmon are less likely to spawn in shallow areas 
that would be subject to dewatering during winter 
base flows. As a result, according to the Bureau, early 
flow reductions balance the potential dewatering 
late spawning winter-run Chinook salmon redds and 
early fall-run Chinook salmon redds. These delayed 
water diversions and corresponding early flow reduc-
tions are anticipated to prevent the dewatering of 2.2 
percent of fall-run Chinook salmon redds, which is 
approximately 1 million eggs, greatly benefiting fall-
run Chinook salmon populations. 

Conclusion and Implications 

Ultimately, the Bureau of Reclamation’s actions 
highlight ongoing partnerships in water resource 
management to allow entities to quickly respond to 
changing water conditions in a manner that ensures 
efficient water supply management while also ad-
dressing the needs of fish and wildlife habitat. This 
flexibility may prove to be a boon given that circum-
stances may differ greatly year-to-year. It remains to 
be seen if future interactions between the SRS Con-
tractors, Bureau, and other agencies will remain on 
good footing, but the current interactions showcase a 
commitment to maintaining these relationships. For 
more information, see: https://www.usbr.gov/news-
room/newsrelease/detail.cfm?RecordID=73005
(Miles Krieger, Steve Anderson)

https://www.usbr.gov/newsroom/newsrelease/detail.cfm?RecordID=73005
https://www.usbr.gov/newsroom/newsrelease/detail.cfm?RecordID=73005
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PENALTIES & SANCTIONS

Civil Enforcement Actions and Settlements—
Water Quality

•October 29, 2020—The U.S. Department of 
Justice and the EPA announced a settlement with 
the City of Colorado Springs, Colorado, to resolve 
violations of the Clean Water Act with respect to 
the City’s storm sewer system. The settlement also 
includes the State of Colorado as a co-plaintiff, and 
the Lower Arkansas Valley Water Conservancy 
District and the Board of County Commissioners of 
the County of Pueblo as plaintiff-intervenors. The 
improvements made by the city under this settlement 
will result in significant reductions in the discharge 
of pollutants, such as sediment, oil and grease, heavy 
metals, pesticides, fertilizers, and bacteria, into Foun-
tain Creek and its tributaries in Colorado Springs. 
Communities downstream of Colorado Springs will 
also see significant water quality improvements from 
the settlement. The amended complaint generally 
alleged that the City of Colorado Springs violated 
its National Pollutant Discharge Elimination System 
(NPDES) permit for its municipal stormwater man-
agement program by failing to require the installation 
and maintenance of stormwater management struc-
tures at residential and commercial developments. 
The complaint also alleged that the city failed to 
enforce requirements to prevent polluted stormwa-
ter from running off active construction sites. The 
city has since taken significant steps to improve its 
stormwater management program. The proposed 
settlement requires the city to take additional actions, 
including developing standard operating procedures 
and increased staff training for critical elements of 
its stormwater management program. In addition, 
under the settlement the city will capture the vol-
ume of stormwater that was required to be captured 
under the city’s NPDES permit using an innovative 
approach that identifies capacity needs and the ap-
propriate locations for adding capacity on a watershed 
basis. The proposed settlement also requires the city 
to mitigate the damage to Fountain Creek and its 

tributaries through stream restoration projects. The 
city will spend a total of $11 million on this mitiga-
tion. Finally, the City of Colorado Springs will pay 
a $1 million federal civil penalty. In lieu of paying 
a civil penalty to the state, the city will perform 
state-approved supplemental environmental projects 
valued at $1 million that will improve water quality 
in the Arkansas River, into which Fountain Creek 
flows south of the city. The City of Colorado Springs’ 
storm sewer system serves a population of more than 
460,000 people and comprises approximately 250 
miles of storm water ditches and channels, with more 
than 690 major outfalls, throughout the City of Colo-
rado Springs.

•October 29, 2020 - The U.S. Department of 
Justice and the EPA have reached a settlement with 
Bobby Wolford Trucking & Salvage, Inc. and Karl 
Frederick Klock Pacific Bison, LLC, for federal Clean 
Water Act violations. The government alleges that 
the two parties discharged fill material into wetlands, 
an oxbow of the Skykomish River, and a perennial 
stream without obtaining the required permits. Ac-
cording to the federal consent decree, over a three-
year period beginning in 2008, Bobby Wolford Truck-
ing & Salvage, Inc. delivered fill material to the Karl 
Frederick Klock Pacific Bison, LCC property, located 
approximately three miles east of Monroe, Washing-
ton. The government alleges that the trucking com-
pany used heavy equipment to dump—and charged 
others to dump—more than 54,000 cubic yards of fill 
material, including construction debris, enough to 
fill more than 16 Olympic sized swimming pools. The 
fill was then dumped into an oxbow of the Skykom-
ish River, nearby wetlands, and a perennial stream 
flowing through the Klock property. The government 
further alleges that neither Karl Frederick Klock 
Pacific Bison, LLC, nor Bobby Wolford Trucking & 
Salvage, Inc. obtained the required Clean Water Act 
permits before undertaking the work. Several listed 
“threatened” species depend on the Skykomish River, 
including Steelhead, Chum, Coho, and Pink salmon, 

RECENT INVESTIGATIONS, SETTLEMENTS, 
PENALTIES, AND SANCTIONS
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as well as Chinook salmon and bull trout, for which 
this stretch of the Skykomish is designated critical 
habitat. Under the terms of the consent decree: 1) 
Bobby Wolford Trucking & Salvage, Inc. will pay 
$300,000 in civil penalties; 2) will perform significant 
restoration work, including removing approximately 
40,000 cubic yards of unauthorized fill from the 
oxbow of the Skykomish River and nearby wetlands, 
re-grading the site, and paying for native plants for 
revegetation efforts.

The Tulalip Tribes of Washington will oversee the 
earth-moving and restoration work and install native 
plants on 17 acres of the property.

Karl Frederick Klock Pacific Bison, LLC will 
execute an environmental covenant to place restric-
tions on approximately 188 acres of the property.

•November 18, 2020 - The EPA has reached 
settlements with two Hays, Kansas, crude oil produc-
tion facilities for allegedly discharging oil into the 
Saline River, in violation of the federal Clean Water 
Act. According to EPA, R.P. Nixon Operations Inc. 
released approximately 165 barrels of oil in 2016, and 
Empire Energy E&P LLC released approximately 16 
barrels in 2019. EPA inspections of the companies’ 
facilities conducted after the reported discharges 
revealed additional violations of regulations intended 
to prevent and contain oil spills. Under the terms 
of the settlements, R.P. Nixon and Empire Energy 
agreed to pay civil penalties of $50,000 and $37,000, 
respectively. R.P. Nixon also agreed to take actions 
to achieve compliance at approximately 90 of its oil 
production facilities in Kansas. Facilities that store 
1,320 gallons or greater of oil products in aboveg-
round storage tanks are subject to Clean Water Act. 
EPA alleges that the companies failed to comply with 
these requirements, and that such noncompliance 
contributed to the discharges to the Saline River.

•November 19, 2020 - Koppers Inc. has agreed to 
settle with the EPA, the state of West Virginia and 
the state of Pennsylvania to resolve alleged violations 
of federal and state environmental laws at its facili-
ties in Follansbee and Green Spring, West Virginia, 
and Clairton, Pennsylvania, EPA announced. A 
complaint filed with the settlement agreement cited 
violations of the Clean Water Act’s Spill Prevention, 
Control and Countermeasure (SPCC) and Facility 
Response Plan (FRP) requirements. The SPCC rules 

help facilities prevent a discharge of oil into navi-
gable waters or adjoining shorelines. The FRP rules 
require certain facilities to submit a response plan 
and prepare to respond to a worst-case oil discharge 
or threat of a discharge. Under a proposed consent 
decree filed in the United States District Court of 
the Northern District of West Virginia, Koppers will 
pay $800,000 to the United States, $175,000 to West 
Virginia, and $24,500 to Pennsylvania. The proposed 
consent decree is subject to a 30-day public comment 
period. The complaint also cited violations of the 
West Virginia Above Ground Storage Tank Act and 
its implementing regulations, which seek to protect 
and conserve the water resources of the state and its 
citizens. In addition, the complaint cited violations of 
the Pennsylvania Storage Tank and Spill Prevention 
Act and its implementing regulations, which set forth 
tank handling and inspection requirements.

•Civil Enforcement Actions and Settlements—
Chemical Regulation and Hazardous Waste

November 9, 2020—The EPA has reached a settle-
ment with Quest USA Corp. for violations of federal 
pesticide law. The company, based in New York, ille-
gally imported alcohol wipes that were not registered 
with the EPA through the Port of Long Beach. As 
the product was not EPA-registered, neither its public 
health claims or potential effects on human health 
and environment have been evaluated. The company 
has agreed to pay a $213,668 civil penalty. The Quest 
products, BioPure Multipurpose Wipes, were halted 
under the Federal Insecticide, Fungicide and Roden-
ticide Act (FIFRA), which prohibits the distribution 
or sale of unregistered pesticides. The company also 
failed to file required documents stating that it was 
importing pesticides into the United States. Under 
FIFRA, purported disinfectant products that claim to 
kill or repel viruses, bacteria or germs are considered 
pesticides and must be registered with the EPA prior 
to distribution or sale.

•November 12, 2020 - The EPA has entered 
into settlements with Central Garden & Pet, Inc. 
(CG&P) of Walnut Creek, California, and Nufarm 
Americas Inc. (Nufarm) of Alsip, Illinois, resolving 
alleged violations of the Federal Insecticide, Fungi-
cide, and Rodenticide Act (FIFRA) that occurred in 
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a pesticide production facility located in Longmont, 
Colorado. Under the terms of two separate Consent 
Agreements and two Final Orders filed on September 
24, 2020, CG&P will pay a civil penalty of $285,700, 
Nufarm will pay a civil penalty of $80,000, and 
both companies must ensure the pesticides they sell 
and distribute are properly labeled. The settlements 
resulted from a July 29, 2016, EPA-led investigation 
at GRO TEC II, a pesticide production facility in 
Longmont, Colorado, owned by the parent company 
CG&P. The inspection found that CG&P and Nu-
farm were distributing pesticide products with out-
dated labeling that were missing important, current 
information on how to safely use, store, and dispose 
of pesticide products. The process of registering a 
pesticide is a scientific, legal, and administrative pro-
cedure through which EPA examines the ingredients 
of the pesticide; the specific site or crop where it is to 
be used; the amount, frequency, and timing of its use; 
and storage and disposal practices.

•November 24, 2020 - The EPA and CJ Air, LLC, 
an aerial pesticide applicator based in Nezperce, ID, 
have reached a settlement over a pesticide container 
disposal case that occurred on the Nez Perce Reser-
vation in July 2018. EPA alleges that the containers 
were not rinsed according to labeling instructions 

and still contained toxic pesticide residue at the time 
of disposal. Pesticide product labels provide critical 
instructions about how to safely and legally handle 
and use pesticide products including proper disposal 
of containers. Unlike most other types of product la-
bels, pesticide labels are legally enforceable. In other 
words, the label is the law. In this case, the label re-
quires users to follow specific rinsing procedures prior 
to disposing of empty containers. Failure to properly 
rinse and dispose of pesticide containers—especially 
those containing “restricted use” pesticides—can 
cause environmental damage and harm people, pets 
and wildlife. Restricted use pesticides are not avail-
able for purchase or use by the general public because 
they have the greatest potential to cause serious 
harm to the environment and injury to applicators 
or bystanders if used improperly. Availability and use 
of such products are restricted to applicators with 
special training and in some cases, those under their 
direct supervision. The unrinsed containers cre-
ated a noticeable odor and some of them contained 
restricted use pesticide residue. When made aware of 
the situation, CJ Air promptly retrieved the unrinsed 
containers and rinsed them according to label in-
structions. As part of the settlement, CJ Air agreed to 
pay a $5,400 penalty.
(Andre Monette)
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JUDICIAL DEVELOPMENTS

In an unpublished decision, the U.S. Court of Ap-
peals for the Ninth Circuit rejected environmental 
plaintiffs’ arguments that an Environmental Impact 
Statement (EIS) prepared for a sheepherding plan in 
Montana’s Centennial Mountains, a grizzly-bear habi-
tat, violated the National Environmental Policy Act 
(NEPA). Plaintiffs pointed to factual inconsistencies 
in the Final Environmental Impact Statement (FEIS) 
prepared for the decision where parts of the FEIS 
noted there were no grizzly-bear and human interac-
tions, but other parts of the FEIS and record detailed 
at least one such interaction. The court relied on the 
“rule of reason” to note that despite these inconsis-
tencies, the FEIS still contained sufficient informa-
tion and analysis for the federal agency to make an 
informed decision to approve the sheep grazing plan 
and examine project alternatives. 

Factual and Procedural History

In 2017, environmental plaintiffs filed their third 
lawsuit challenging domestic sheep grazing by the 
federal Agricultural Research Service (ARS) in por-
tions of the Centennial Mountains in southwestern 
Montana. The area is part of the Greater Yellowstone 
Ecosystem which is an important habitat linkage 
for the endangered grizzly bear population in and 
near Yellowstone National Park. The environmen-
tal groups alleged the presence of sheep in the area 
increased the likelihood of threats to the grizzly bears 
resulting from interactions between the bears and 
sheep and humans. 

Plaintiffs’ alleged specifically that ARS violated 
NEPA by conducting a flawed environmental re-
view that was arbitrary and capricious. Specifically, 
Plaintiffs alleged that the FEIS was self-contradictory. 
The FEIS claimed that there had not been any hu-
man, grizzly-bear interactions, however there were 
documents in the record indicated that at least one 
encounter occurred between grizzly bears and sheep 

herders. ARS responded that the FEIS disclosed this 
grizzly bear encounter, and noted that the species 
of bear involved in the incident was unknown at 
the time of the encounter. ARS noted that the bear 
encounter was consistent with natural bear behavior, 
and that the bear had not lost its natural wariness of 
humans, and the incident was resolved by moving the 
sheep to a different pasture. 

Plaintiffs filed a motion for summary judgment, 
which the district court denied. Instead, the court 
entered a judgment for defendants, which plaintiffs 
appealed to the Ninth Circuit. 

The Ninth Circuit’s Decision

In an unpublished memorandum decision, the Court 
of Appeals rejected plaintiffs’ arguments. The court 
noted that it reviews administrative agency decisions 
under the abuse of discretion standard. Under this 
standard, an agency action is arbitrary and capricious 
if the agency has:

 
. . .relied on factors which congress has not in-
tended it to consider, entirely failed to consider 
an important aspect of the problem, offered an 
explanation for its decision that runs counter to 
the evidence before the agency, or is so implau-
sible that it could not be ascribed to a difference 
in view or the product of agency expertise. 

The ‘Hard Look’ Standard of Review

The court rejected plaintiffs’ contention, noting 
that NEPA does not impose “substantive environ-
mental” obligations on federal agencies, but instead 
prohibits “uninformed—rather than unwise—agency 
action.” All that is required is that an agency take a 
“hard look” at environmental consequences of the 
agency’s proposed actions. Despite plaintiffs’ claims 
regarding internal inconsistencies in the FEIS, the 

NINTH CIRCUIT REJECTS NEPA LAWSUIT CHALLENGING EIS 
FOR SHEEP GRAZING PLAN IN GRIZZLY BEAR HABITAT

Cottonwood Environmental Law Center v. U.S. Sheep Experiment Station, 
Unpub., Case 19-35511 (9th Cir. Oct. 28, 2020).
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court was convinced that the ARS took a hard look 
at the consequences of continued sheep grazing in 
Montana’s Centennial Mountains. In reaching its 
decision, the court differentiated the instant matter 
from prior cases where unexplained, conflicting find-
ings in an EIS rendered the analysis therein arbitrary 
and capricious. Those cases involved federal agencies 
that changed their decision based on the same factual 
record without providing a reasoned explanation for 
its change in course. Here, ARS did not change its 
course and merely characterized bear encounters dif-
ferently in different parts of the FEIS.

The ‘Rule of Reason’

The court relied on the “rule of reason standard” 
which:

. . .requires a pragmatic judgment whether the 
EIS’s form, content and preparation foster both 
informed decision-making and informed public 
participation.

In the instant case, the discrepancies in the FEIS’s 
description of grizzly bear encounters did not render 
the FEIS so misleading that the agency and the public 
could not make an informed comparison of alterna-
tives. Accordingly the court ruled that the project’s 
NEPA analysis did not violate NEPA.    

Conclusion and Implications

This latest Cottonwood decision is the culmina-
tion of several years of litigation challenging federal 
sheep grazing programs in the Centennial Mountains. 
While efforts to reintroduce grizzly bears,  wolves, and 
other native species throughout the west continue, 
disputes and litigation between grazing interests and 
conservationists are sure to follow. The Ninth Cir-
cuit’s unpublished memorandum opinion is available 
online at: https://cdn.ca9.uscourts.gov/datastore/
memoranda/2020/10/28/19-35511.pdf
(Travis Brooks) 

The Court of Appeals for the District of Columbia 
recently held that civil penalties under the District of 
Columbia’s Water Pollution Control Act (WPCA) 
are discretionary rather than mandatory. The court’s 
decision deviates from several federal Circuit Courts 
of Appeal decisions interpreting mandatory civil 
penalties in the language of the distinct federal Clean 
Water Act (CWA), the statute which served as a 
model for the WPCA.

Factual and Procedural Background

In March 2016, a truck owned by Miss Dallas 
Trucking, LLC (MDT) crashed in the District of Co-
lumbia (District) and spilled about 900 gallons of fuel 
and engine oil into a drainage channel leading into 
the Potomac River. MDT refused a request to begin 
cleanup, leaving the District’s Department of En-
ergy & Environment to conduct cleanup at a cost of 
$31,399.69. The District initiated a civil enforcement 

action against MDT for violations of the WPCA. 
The District sought recovery of its cleanup costs 

and a $50,000 civil penalty for violations of the 
WPCA. When MDT did not answer the District’s 
complaint, the trial court entered default judgment 
against MDT and granted the District an award in 
the amount of its cleanup costs. With regard to the 
civil penalty, the trial court explained that it had to 
consider four statutory factors when fashioning a civil 
penalty: 1) the size of the business, 2) its ability to 
continue the business despite the penalty, 3) the seri-
ousness of the violation, and 4) the nature and extent 
of its success in its cleanup efforts.

At the Trial Court

The trial court concluded that the District did not 
adequately address the first two factors and therefore 
imposed no civil penalty. 

D.C. CIRCUIT FINDS DISTRICT OF COLUMBIA’S 
WATER POLLUTION CONTROL ACT IS DISCRETIONARY

District of Columbia v. Miss Dallas Trucking, LLC, 
___F.3d___, Case No. 19-CV-540 (D.C. Cir. Oct. 22, 2020), as amended (Nov. 12, 2020).

https://cdn.ca9.uscourts.gov/datastore/memoranda/2020/10/28/19-35511.pdf
https://cdn.ca9.uscourts.gov/datastore/memoranda/2020/10/28/19-35511.pdf


270 December 2020

The District asked the trial court to reconsider its 
determination as to the civil penalty. It argued that 
the civil penalties were mandatory based on the lan-
guage of the WPCA, that any lack of evidence should 
be held against MDT, who possessed and withheld 
the pertinent information, and that the court should 
otherwise treat those two factors as insignificant and 
fashion a penalty based on the evidence available. 
The trial court again denied the District’s request, 
holding that imposition of a civil penalty under the 
WPCA was discretionary rather than mandatory. The 
trial court further reasoned that the lack of evidence 
on MDT’s size and ability to absorb the penalty pre-
cluded its imposition. The District appealed.

The D.C. Circuit’s Decision

The threshold issue on appeal was whether imposi-
tion of a civil penalty was mandatory or discretionary 
under the WPCA. The District argued that a civil 
penalty, however minimal, was mandatory and that, 
alternatively, the trial court abused its discretion in 
determining no penalty was appropriated due to the 
lack of evidence as to two of the four statutory fac-
tors. 

Whether civil penalties are mandatory under the 
WPCA is a question of statutory interpretation which 
is reviewed de novo.

The Court of Appeals began its inquiry with a 
review of the relevant statutory text, which provides 
as follows: “A person who violates the [WPCA] shall 
be subject to a civil penalty of no more than $50,000 
for each violation.” While the court agreed with the 
District that the word “shall” typically signifies a 
mandate, the court reasoned that “shall” was modi-
fied by the words “be subject to,” which indicate that 
violators are liable to be assessed a civil penalty, but 
not that one is required. 

A Split in the Circuits?

The D.C. Circuit acknowledged that four U.S. 
Courts of Appeal decisions had interpreted the phrase 
“shall be subject to a civil penalty” in the language 
of the CWA as requiring a civil penalty. While the 
WPCA was modeled after the CWA, the court 
pointed out that only the Ninth Circuit attempted to 
consider the indeterminate nature of the phrase “be 
subject to,” noting that the Ninth Circuit had found 
that, at first glance, the phrase “shall be subject to” 

means “penalties are discretionary.” And although 
the Ninth Circuit deviated from this interpretation 
in significant part to conform to the earlier decisions 
of its sister Circuits interpreting the CWA, the court 
concluded that there was no similar incentive for the 
court to align its interpretation of the WPCA with 
the distinct CWA. 

Further, the court reasoned that even if the phrase 
“shall be subject to” were ambiguous, the rest of the 
statute favors the conclusion that the imposition of 
civil penalties is discretionary. The court pointed 
to the fact that the WPCA contained no statutory 
minimum civil penalty such that if a penalty were 
required, it could be nominal. The court disagreed 
with the District’s argument that such a nominal 
penalty could serve a symbolic purpose, concluding 
that the resulting civil penalty could be as little as a 
penny which does not convey that WPCA violations 
are treated seriously. The court also opined that such 
a penalty was ill-suited to the strict liability imposed 
by the WPCA because such a symbolic gesture would 
apply with equal force to an inadvertent violator who 
made all attempts to comply with the WPCA. 

The court was also unpersuaded by the District’s 
argument that because the WPCA used clearly dis-
cretionary language elsewhere which provides that “a 
civil penalty . . . may be assessed by the Mayor,” the 
more ambiguous phrase, “shall be subject to,” should 
be read as a mandatory penalty. The court reasoned 
that the converse was also true because the WPCA’s 
criminal penalties contained unmistakably mandatory 
language, plainly indicating that fines are sometimes 
mandatory: “‘[a] person shall be fined at least $2,500’ 
for criminal violations.” Because this analytical point 
was susceptible to both interpretations, the court de-
termined that it did not provide a basis for deviating 
from the phrase’s most natural reading. 

Abuse of Discretion at the Trial Court

Having concluded that civil penalties under the 
WPCA are discretionary, the court next turned 
to whether the trial court abused its discretion in 
declining to impose a civil penalty due to incomplete 
information on the first two statutory factors. On this 
point, the court agreed with the District, finding that 
the WPCA does not preclude imposition of a civil 
penalty because of a relative lack of evidence on the 
statutory factors. The court noted that the trial court 
never weighed the information it possessed on the 
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four factors and that the statute did not require each 
factor to favor imposition of a civil penalty. Thus, the 
trial court abused its discretion. 

Limits of the Court’s Decision

Finally, the court declined to squarely address 
whether the District had the burden to show evi-
dence regarding the four statutory factors or whether 
MPT had the burden to show it lacked the size and 
ability to absorb a fine to mitigate an otherwise ap-
propriate civil penalty. Instead, the court held that 
MPT had the burden to establish mitigating evidence 
because it forfeited any argument to the contrary by 
failing to participate in the litigation. The court thus 

vacated and remanded the case to the trial court for 
reconsideration of whether a civil penalty should be 
imposed. 

Conclusion and Implications

This case provides state courts and litigants with a 
perspective on how to approach related but distinct 
federal precedent on an issue of statutory interpreta-
tion. It also serves as a cautionary tale for defendants 
who willfully neglect to defend their interests in 
court. The court’s opinion is available online at: 
https://www.dccourts.gov/sites/default/files/2020-10/
D.C.%20v.%20Miss%20Dallas%20Trucking%2C%20
19-CV-0540.pdf
(Heraclio Pimentel, Rebecca Andrews)

In the waning days of summer 2020 the U.S. 
District Court for the Southern District of New York 
vacated a 2017 Legal Opinion issued by the U.S. 
Department of the Interior’s Solicitor’s Office inter-
preting the Migratory Bird Treaty Act not to prohibit 
incidental taking or killing of listed bird species. 
The Opinion reversed a Legal Opinion issued a little 
under one year earlier (January 2017), in the waning 
days of the prior administration, in which the same 
office affirmed the Department of the Interior’s (DOI 
or Department) long-standing interpretation that the 
Migratory Bird Treaty Act (MBTA or Act) prohibits 
the incidental taking or killing of migratory birds 
even where the activity is not specifically directed 
at birds. The District Court vacated the 2017 Opin-
ion and related guidance on the grounds that it was 
contrary to the plain meaning of the statute and the 
agency’s longstanding interpretation and administra-
tive practice.

The Migratory Bird Treaty Act 

In 1916, the United States and the United King-
dom (acting on behalf of Canada) entered into the 

“Convention between the United States and Great 
Britain for the Protection of Migratory Birds” with 
the stated purpose of “saving from indiscriminate 
slaughter and of ensuring the preservation of such 
migratory birds as are either useful to man or are 
harmless.” In 1918, Congress ratified the Convention 
by passing the Migratory Bird Treaty Act. The MBTA 
provides that “it shall be unlawful at any time, by 
any means, or in any manner, to pursue, hunt, take, 
capture, [or] kill…any migratory bird.”

From the early 1970s until 2017, DOI formally in-
terpreted the MBTA to prohibit incidental takes and 
kills. It also imposed liability for activities and hazards 
that led to the death of birds, regardless of whether 
the activities targeted or were intended to take or 
kill birds. Although DOI formally interpreted the 
Act to apply to the take of even one individual bird, 
in practice it exercised its enforcement discretion to 
focus on wrongdoers who ignored industry standards 
and actions which had “population level” impacts. 
Over this period, the U.S. Fish and Wildlife Service 
(FWS) regularly investigated the causes of incidental 
takes and kills of migratory birds from various indus-
trial and other activities, and conducted enforcement 

DISTRICT COURT VACATES DEPARTMENT OF THE INTERIOR’S 
MEMORANDUM REMOVING INCIDENTAL TAKE PROTECTIONS 

FOR MIGRATORY BIRDS

Natural Resources Defense Council, Inc., et al v. U.S. Department of the Interior, et al., 
___F.Supp.3d___, Case No. 1:18-cv-04596-VEC (S.D. NY 2020).

https://www.dccourts.gov/sites/default/files/2020-10/D.C.%20v.%20Miss%20Dallas%20Trucking%2C%2019-CV-0540.pdf
https://www.dccourts.gov/sites/default/files/2020-10/D.C.%20v.%20Miss%20Dallas%20Trucking%2C%2019-CV-0540.pdf
https://www.dccourts.gov/sites/default/files/2020-10/D.C.%20v.%20Miss%20Dallas%20Trucking%2C%2019-CV-0540.pdf
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activities related to the incidental take of migratory 
birds. 

The Jorjani Opinion

In December 2017, Daniel Jorjani, the Princi-
pal Deputy Solicitor of the U.S. Department of the 
Interior issued a memorandum concluding the MBTA 
does not prohibit incidental takes or kills because the 
statute applies only to activities specifically aimed at 
birds. (While commonly referred to as the “M” Opin-
ion, the District Court in this case referred to the 
Opinion by the name of its author, and so this note 
does so for convenience as well.) For example, under 
the Jorjani Opinion, demolishing a barn containing 
owl nests (“incidentally” killing the owls) would not 
be a violation of the MBTA because destroying a barn 
is “rarely if ever… an act that has killing owl nest-
lings as its purpose.” FWS FAQs following the Jorjani 
Opinion further provides that FWS “will not with-
hold a permit, request, or require mitigation based 
upon incidental take concerns under the MBTA.” 

The District Court’s Decision

A suit by several U.S. States (led by New York 
and California) and two suits filed by environmental 
groups to vacate the Jorjani Opinion and subsequent 
guidance were consolidated into this action. Plaintiffs 
moved and DOI cross-moved for summary judgment. 
The case turned on whether DOI’s interpretation 
of the MBTA was invalid as contrary to law under 
the Administrative Procedure Act (APA) and, if so, 
whether it had to be set aside. 

Standard of Review

The court analyzed the Jorjani Opinion under 
the Skidmore deference standard, which requires the 
court to defer to the opinion to the extent it has the 
“power to persuade.” Under Skidmore (which provides 
for far less deference than Chevron deference), factors 
considered include:

. . .the agency’s expertise, the care it took in 
reaching its conclusions, the formality with 
which it promulgates its interpretations, the 
consistency of its views over time, and the ulti-
mate persuasiveness of its arguments.

The Court Vacates the Jorjani Opinion

Under these factors, the court determined that the 
Jorjani Opinion was not entitled to any deference. 
According to the court, the Jorjani Opinion was an 
informal pronouncement lacking notice and com-
ment or other rulemaking procedures. Second, the 
court found DOI’s claim to agency expertise failed 
because there was no evidence that DOI requested in-
put from FWS, the expert agency tasked with imple-
menting the statute. The court further found that the 
DOI’s claim that the Jorjani Opinion settled years of 
controversy was undermined by the fact that Circuit 
Courts, according to the District Court, generally 
agree that the MBTA prohibits the incidental taking 
and killing of migratory birds. (Despite the court’s 
statement, the Second Circuit Court of Appeals is 
one of only two Circuit Courts that have embraced 
this perspective. Three out of five Circuits have 
refused to embrace this expansive reading.) Finally, 
the court found that the plain language of the MBTA 
supports the agency’s longstanding interpretation of 
the words “take” and “kill” to include incidental tak-
ing and killing. 

The District Court vacated the Jorjani Opinion 
on the grounds that its interpretations of “take” and 
“kill” were contrary to the plain meaning of the 
MBTA. The Court found no significant risk of disrup-
tion due to the vacatur, because vacating the Jorjani 
Opinion “simply undoes a recent departure from the 
agency’s prior longstanding position and enforcement 
practices.”  

Conclusion and Implications

One of the early actions of a Biden Interior De-
partment has long been thought to be reversal of 
the “M” Opinion; the District Court’s decision here 
vacated the “M” Opinion, making action by the new 
administration to reverse it unnecessary. On No-
vember 27, 2020, FWS announced the publication 
of the Final Environmental Impact Statement for its 
proposed rule putting the “M” Opinion into regula-
tion, defining the scope of the MBTA to exclude 
incidental take. The final rule is scheduled to become 
effective prior to the change of Administration. If the 
final rule is ultimately rendered ineffective by a court 
decision or rulemaking, practitioners will want to 
see if FWS returns to its pre-Obama years of enforce-
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ment discretion or, instead, seeks to use the MBTA 
more aggressively to address cases where there is no 
industry standard (such as exist for renewable energy 

projects) or where take is insignificant compared to a 
population level event. The District Court’s opinion 
is available online at: http://nsglc.olemiss.edu/case-
alert/aug-2020/us-interior.pdf
(Chris Carr, Molly Coyne)

The U.S. District Court for the Eastern District 
of Washington recently denied a motion to dismiss, 
ruling that plaintiffs sufficiently plead continuing or 
intermittent violations of effluent standards or limita-
tions to state a claim under the federal Clean Water 
Act (CWA) and avoid dismissal. 

Factual and Procedural Background

Defendants, Kinross Gold USA, Inc., and its sub-
sidiary, Crown Resource Corporation, own and oper-
ate Buckhorn Mountain Mine (Mine) in Okanogan 
County, Washington. In 2014, defendants obtained a 
federal Clean Water Act, National Pollutant Dis-
charge Elimination System (NPDES) permit from the 
Washington State Department of Ecology, allowing it 
to discharge pollutants into waters of the state, pro-
vided that it complied with various terms and condi-
tions. Defendants’ NPDES permit was modified twice 
after it was issued. The Second Modified NPDES 
permit is alleged to require defendants to capture and 
treat all water at the mine, meet certain numeric ef-
fluent limitations at water quality monitoring points, 
maintain a capture zone for mine-generated pollut-
ants, and adhere to monitoring and reporting require-
ments. 

Plaintiffs Okanogan Highlands Alliance and the 
State of Washington brought a citizen suit action 
under the Clean Water Act alleging that defendants 
violated several terms of their NPDES permit and 
polluted local waters continuously since 2014. Active 
mining ceased in 2017; however, plaintiffs alleged 
that defendants continue reclamation efforts and 
are still discharging pollutants to ground and surface 

waters surrounding the Mine. Specifically, plaintiffs 
allege that defendants are discharging pollutants 
in excess of average monthly effluent limitations, 
failing to maintain capture zones for mine-impacted 
water, and failing to follow reporting requirements. 
In response to these claims, defendants brought a mo-
tion to dismiss for lack of subject matter jurisdiction 
and failure to state a claim upon which relief can be 
granted.

The District Court’s Decision

Defendants’ raised two arguments in support of the 
motion to dismiss. First, defendants argued the court 
did not have proper jurisdiction, because the plaintiffs 
alleged only “wholly past” violations of the CWA. 
Second, defendants argued the plaintiffs’ claims 
should be dismissed for failing to state a cognizable 
claim under the CWA. 

Issue of ‘Wholly Past Violations’

The court first considered whether plaintiffs al-
leged wholly past violations. Under the CWA, a 
citizen plaintiff must allege “a state of either continu-
ous or intermittent violation. . .that is, a reasonable 
likelihood that a past polluter will continue to pollute 
in the future.” The court noted that citizen plaintiffs 
need not prove the allegations of ongoing noncom-
pliance before jurisdiction attaches. To withstand a 
motion to dismiss, the plaintiffs were required to meet 
a minimal pleading standard, with allegations based 
on “good-faith beliefs, formed after reasonable injury 
and are well-grounded in fact. 

The court determined that the plaintiffs alleged 

DISTRICT COURT DENIES MOTION TO DISMISS CLEAN WATER ACT 
CITIZEN SUIT—FINDS SUFFICIENT PLEADING OF CONTINUING 

OR INTERMITTENT VIOLATIONS

Okanogan Highlands Alliance, et al. v. Crown Resources Corporation, et al.,
 ___F.Supp.3d___, Case No. 2:20-CV-147-RMP (E.D. Wash. Oct. 5, 2020).

http://nsglc.olemiss.edu/casealert/aug-2020/us-interior.pdf
http://nsglc.olemiss.edu/casealert/aug-2020/us-interior.pdf
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past violations by the defendants and also alleged 
continuing violations. These allegations included the 
defendants’ failure to maintain the capture zone, 
which was purported to have occurred every day for 
the last five years as well as an ongoing pattern of 
noncompliance with the NPDES permit’s reporting 
requirements. Plaintiffs also alleged the defendants 
continue to own and operate the Mine and to dis-
charge pollutants to the waters around the Mine. 

Ultimately, the court found the plaintiffs’ allega-
tions appeared to be based on good-faith beliefs, 
formed after reasonable inquiry and were well ground-
ed in fact, which satisfied the minimum threshold 
requirements for a properly plead complaint:

Plaintiffs allege not only past violations by 
Defendants, but continuing violations as well. . 
. .These alleged violations include Defendants’ 
failure to maintain the “capture zone,” which 
has purportedly occurred every day for the last 
five years. . . .Plaintiffs further allege an ongo-
ing pattern of frequent noncompliance with the 
permit’s reporting requirements. . . .In support of 
these allegations, Plaintiffs contend that Defen-
dants continue to own and operate the Mine; 
Defendants still hold an NPDES permit and are 
subject to its requirements; and Defendants con-
tinue to discharge pollutants to surrounding wa-
ters around the Mine. . . .Therefore, Plaintiffs’ 
allegations of continuing violations committed 
by Defendants appear to be based on good-faith 
beliefs, “formed after reasonably inquiry,” that 
are “well-grounded in fact. . .

As a result, the court had jurisdiction over the 
plaintiff ’s claims.

Issue of ‘Failure to State a Cognizable Claim’

The court next considered whether plaintiffs’ 
claims should be dismissed for failing to state a cogni-
zable claim under the CWA. Dismissal of a complaint 
is proper where the plaintiff fails to state a claim upon 
which relief can be granted. In reviewing the suffi-
ciency of a complaint, a court accepts all well-pleaded 
allegations of material fact as true and construes those 
allegations in the light most favorable to the non-
moving party. To withstand dismissal, a complaint 
must contain “enough facts to state a claim to relief 
that is plausible on its face.”  

Taking the factual allegations in the complaint as 
true for the purposes of the motion to dismiss, the 
court found that plaintiffs alleged sufficient facts to 
state a claim. Plaintiffs alleged various violations of 
“effluent standards or limitations,” failure to maintain 
the “capture zone” as required by the NPDES permit, 
repeatedly ignoring reporting requirements outlined 
by the NPDES permit. As a result, defendants’ mo-
tion to dismiss was denied. 

Conclusion and Implications

This case provides a reminder that at the pleading 
stage, allegation of fact may be sufficient to defend 
against a motion to dismiss. The case is also an ex-
ample of how liberal pleading standards may encour-
age Clean Water Act citizen suits to proceed to the 
discovery stage. The court’s ruling is available online 
at: https://www.courthousenews.com/wp-content/up-
loads/2020/10/DirtyMine.pdf
(Geremy Holm, Rebecca Andrews) 

https://www.courthousenews.com/wp-content/uploads/2020/10/DirtyMine.pdf
https://www.courthousenews.com/wp-content/uploads/2020/10/DirtyMine.pdf


275December 2020

In October 2020, the U.S. District Court for the 
Northern District of California rejected a March 
2019 jurisdictional delineation in which the U.S. 
Environmental Protection Agency (EPA) determined 
that a salt production complex adjacent to the San 
Francisco Bay was not jurisdictional and therefore not 
subject to federal Clean Water Act (CWA) § 404. 
Specifically, the court found that EPA failed to con-
sider whether the salt ponds fell within the regulatory 
definition of “waters of the United States” (WO-
TUS), and instead erroneously applied case law to 
reach a determination that the salt ponds were “fast 
lands,” which are categorically excluded from CWA 
jurisdiction. “Fast lands” are those areas formerly sub-
ject to inundation, which were converted to dry land 
prior to enactment of the CWA. The court’s hold-
ing: 1) maintains the status quo with regard to CWA 
jurisdiction over properly identified fast lands, and 2) 
indicates that the true measure of the jurisdictional 
extent of a WOTUS is the natural extent of such 
waters, absent any artificial components that limit 
the reach of an adjacent jurisdictional water body. 
Moreover, the court’s holding suggests that jurisdic-
tional delineations of wet areas at facilities developed 
prior to adoption of the CWA should be re-evaluated 
to apply landmark rulings regarding the appropriate 
scope of WOTUS and establishment of the “signifi-
cant nexus” analysis established in the U.S. Supreme 
Court’s Rapanos decision. In reaching this decision, 
the court did not consider or apply the most recent 
WOTUS definition, which became effective in June 
2020 and eliminated the significant nexus analysis.

Background

The Redwood City Salt Plant continuously oper-
ated as a commercial salt-producing facility since 
at least 1902. The facility’s salt ponds were created 
by reclaiming tidal marshes in San Francisco Bay 
through dredging, and construction of a system of 
levees, dikes, and gated inlets, permitted by the U.S. 
Army Corps of Engineers (Corps) in the 1940s. In 

the early 1950s, the Corps authorized construction of 
a brine pipeline, which connects the Redwood City 
Salt Plant to another salt production facility in Hay-
ward, California. The Redwood City facility’s opera-
tions have remained largely unchanged since 1951, 
prior to the adoption of the federal Clean Water Act 
in 1972. In 2000 and 2001, Cargill, Incorporated 
(Cargill), the current facility owner, constructed new 
intake pipes to bring in seawater and improve brine 
flow at the facility. In the absence of the improve-
ments made by Cargill and its predecessors, some 
of the salt ponds would be inundated with the San 
Francisco Bay’s jurisdictional waters. 

In 2012, Cargill requested that EPA determine the 
jurisdictional status of the salt ponds. In response, 
EPA Region IX developed a draft jurisdictional deter-
mination in 2016, which indicated that only 95 acres 
of the Redwood City facility had been converted to 
“fast land” prior to enactment of the CWA. Accord-
ing to Region IX, the remaining 1,270 acres of the 
facility were jurisdictional under the CWA because: 

(1) the tidal channels within the Redwood City 
Salt Ponds were part of the traditionally navi-
gable waters of the San Francisco Bay, and were 
not converted to fast land prior to enactment 
of the CWA; (2) the salt ponds in their current 
condition have been shown to be navigable in 
fact, and are susceptible to use in interstate or 
foreign commerce with reasonable improve-
ments; (3) the salt ponds are impoundments of 
waters otherwise defined as waters of the United 
States; and (4) the salt ponds have a significant 
nexus to the traditionally navigable waters of 
the adjacent San Francisco Bay.

Ultimately, EPA headquarters issued a significantly 
different determination in March 2019, which found 
that the entire Redwood City facility was not juris-
dictional, spurring a challenge by four environmental 
organizations.

DISTRICT COURT REVERSES EPA’S NARROW JURISDICTIONAL 
DELINEATION BY APPLYING CONTEMPORARY JUDICIAL SCOPE 

OF THE CLEAN WATER ACT JURISDICTION

San Francisco Baykeeper et al. v. U.S. Environmental Protection Agency, 
___F.Supp.3d___, Case No. 3:19-cv-05941-WHA (N.D. Cal. 2020).
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The District Court’s Decision

According to the court, EPA was bound to apply 
its regulatory WOTUS definition, rather than Ninth 
Circuit case law on the scope of CWA jurisdiction. 
The court found that even if headquarters intended 
to apply judicial precedent on the issue of “fast lands,” 
it did so improperly. In 1978, the Ninth Circuit had 
previously evaluated the jurisdiction of the Redwood 
City Salt Plant ponds, and concluded differently than 
the March 2019 jurisdictional determination. Leslie 
Salt Co. v. Froehlke, 578 F.2d 742 (9th Cir. 1978). In 
that earlier case, the Ninth Circuit determined: 1) 
that CWA jurisdiction still extended at least to those 
waters no longer subject to tidal inundation merely by 
reason of artificial dikes; and 2) the fast lands juris-
dictional exemption applies only where the reclaimed 
area was filled in as dry upland before adoption of the 
CWA. 

The court went on to examine EPA’s application of 
United States v. Milner, 583 F.3d 1174 (9th Cir. 2009), 
a case that determined tribal rights on land that 
became submerged, and thus converted to tidelands. 
In that case, lessors of the previously upland areas and 
adjacent homeowners erected shoreline defense struc-
tures on dry land, which, once submerged, constituted 
a trespass on the tribe’s tidelands, and a violation of 
the CWA and the Rivers and Harbors Act. While the 
Ninth Circuit found violation in this case, the Ninth 
Circuit also confirmed that fast lands, where properly 
identified, are not subject to the CWA’s permitting 
requirements. According to the court:

. . .[e]ven if land has been maintained as dry 
through artificial means, if the activity does not 

reach or otherwise have an effect on the waters, 
excavating, filling and other work does not 
present the kind of threat the CWA is meant to 
regulate. 

Conclusion and Implications

In addition to providing a refined view of Clean 
Water Act jurisdiction over aquatic features sepa-
rated from a jurisdictional water by artificial means, 
the court also suggested that although operations at 
the Redwood City Salt Plant had remained largely 
unchanged since 1951, any evaluation of the facility’s 
jurisdictional status should be updated to account for 
the three major Supreme Court decisions regarding 
the appropriate scope of CWA jurisdiction: United 
States v. Riverside Bayview Homes, 474 U.S. 121 
(1985); Solid Waste Agency of Northern Cook County 
v. United States Army Corps of Engineers, 531 U.S. 
159 (2001); and Rapanos v. United States, 547 U.S. 
715 (2006). The Rapanos decision’s significant nexus 
analysis seems to have largely influenced the court’s 
decision here. According to the court, the salt ponds 
“enjoyed a water nexus to the Bay,” and found that 
issue to be dispositive, triggering reversal of head-
quarters’ jurisdictional determination even absent 
appropriate application of prior applicable Ninth 
Circuit case law. The court’s opinion is available 
online at: https://oag.ca.gov/sites/default/files/Red-
wood%20City%20Salt%20Ponds%20MSJ%20Order.
pdf?source=email
(Nicole E. Granquist, Brenda C. Bass, Meghan A. 
Quinn, Meredith Nikkel)

https://oag.ca.gov/sites/default/files/Redwood%20City%20Salt%20Ponds%20MSJ%20Order.pdf?source=email
https://oag.ca.gov/sites/default/files/Redwood%20City%20Salt%20Ponds%20MSJ%20Order.pdf?source=email
https://oag.ca.gov/sites/default/files/Redwood%20City%20Salt%20Ponds%20MSJ%20Order.pdf?source=email




FIRST CLASS MAIL
U.S. POSTAGE 

PAID
AUBURN, CA
PERMIT # 108

Eastern Water Law & Policy Reporter
Argent Communications Group
P.O. Box 1135
Batavia, IL 60510-1135

CHANGE SERVICE REQUESTED


