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BIDEN ADMINISTRATION ANNOUNCES $300 MILLION
IN BIPARTISAN INFRASTRUCTURE LAW SPENDING
TOWARDS CALIFORNIA WATER INFRASTRUCTURE

Early last month, the Biden administration an-
nounced that nearly $585 million from the Bipartisan
Infrastructure Law—signed into law back in 2021—
would be put towards infrastructure repairs on water
delivery systems throughout the western United
States. Specifically, the funding will be provided to
83 projects across 11 states with the stated purpose of
improving water conveyance and storage, increasing
safety, improving hydroelectric power generation, and
providing water treatment.

The projects selected for funding are all located
within major watersheds with ongoing U.S. Bureau
of Reclamation (Bureau) operations, including the
Colorado River Basin and the San Francisco Bay
Delta watershed. Much of the funding will be pro-
vided to projects that seek to increase canal capacity,
provide water treatment for tribal entities, replace
equipment for hydroelectric power production, and
provide maintenance to aging facilities. The list of
western states benefitting from this allocation of
funds includes California as well as Arizona, Colo-
rado, Idaho, Montana, Nevada, New Mexico, North
Dakota, Oregon, South Dakota and Washington.

California’s Share of the Funds

Out of all the states receiving funding for water
infrastructure improvements, perhaps it comes as no
surprise that California is set to receive the largest
share of the funding. With over $300 million in fund-
ing provided to California projects alone, the Golden
State will be getting a little over half of the $585 mil-
lion announced last month.

The long list of projects set to receive funding was
broken up by project area in the Bureau’s description
of the Fiscal Year 2023 Aging Infrastructure Projects.
Among the project areas listed are the federal Central
Valley Project, the Klamath Project, and the All-
American Canal System, among other smaller project
areas throughout the state.

The Central Valley Project

The vast majority of the funds will be dedicated to
the maintenance and modernization of facilities in
the Central Valley Project. Of California’s 24 projects
that were allocated funds in the recent announce-
ment, 12 of them are located along the Central
Valley Project and will be receiving a whopping $279
million out of the $307 million allocated for Califor-
nia projects in total. These funds will predominantly
be used for projects in the Shasta-Trinity area, which
will see roughly $133 million in total funding. On
the Shasta side, the dam will receive $25 million
in funding for the refurbishment of tube valves and
replacement of parts for the Shasta Dam Temperature
Control Device.

The Trinity River

Along the Trinity River, two major projects will
be funded by the recent allocation: the Trinity River
Fish Hatchery and the Spring Creek Power Facility.
The Trinity River Fish Hatchery will be getting a
massive overhaul thanks to its $65.9 million alloca-
tion. As part of this overhaul, the project will utilize
the funds to install a Supervisory Control and Data
Acquisition (SCADA) system, replace corroded and
leaking pipes, install new filtration systems and incu-
bation jars, implement sound dampening measures
to reduce hazardous noise from hatchery operations,
and replace deteriorated iron supports for 150 shal-
low troughs and 26 deep tanks. The Spring Creek
Power Facility will likewise see a substantial injection
of funds, totaling $42.25 million, earmarked for the
replacement of the transformers that provide power
to pumps at the Spring Creek, ]J.F. Carr and Trinity
pump generation units, all of which are used to move
water from the Trinity River into the Sacramento
River for using the Central Valley Project.
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Folsom and Nimbus Reservoirs

Further south, the Folsom and Nimbus reservoirs
will be receiving $31 million in combined funding
for refurbishment and upgrades to facilities as well
as modernization of the Nimbus Fish Hatchery. The
Jones Pumping Plant, which moves water from the
Delta into the Delta-Mendota Canal, will be get-
ting $25 million worth of refurbishments while the
Delta-Mendota and Friant-Kern canals will be getting
nearly $50 million to combat the impacts of land sub-
sidence in the Central Valley. Lastly for the Central
Valley Project, the Gianelli Power Plant at the San
Luis Reservoir is set to receive $43 million in funds
for the refurbishment of the San Luis Unit 8 motor
generator, turbine, and butterfly valve.

All-American Canal and Other

Colorado River Project

Although the funding for the Central Valley
Project overshadows the remaining project funds by
a wide margin, the All-American Canal and other
Colorado River facilities was allocated a healthy $10
million in funding for the five projects named in that
region. Among these projects, the announcement
including funding for maintenance work along the
Colorado River and its levee system in addition to al-
locations of $5.67 million towards the replacement of
the All-American Canal’s Desilting Basin’s Clarifier
Arms and another $2.57 million for necessary repairs
at the Imperial Dam.

Klamath and Truckee River Areas

Other recipients of funding under the recent an-
nouncement included projects along the Klamath
and Truckee rivers as well as projects located within
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the Bureau of Reclamation’s Yuma Project area. For
the Klamath Project, $8.75 million was dedicated to
implementing upgrades on canal systems. Along the
Truckee River, roughly $3 million each was dedicated
to maintenance at the Stampede Dam and for study-
ing the benefits of replacing the Lake Tahoe Dam
which helps regulate the flow of water from Lake
Tahoe into the Truckee. As for the Yuma Project, a
modest $4.1 million will be provided for the refur-
bishment of the Laguna Dam gate, installation of
governor controls at the Siphon Drop Power Plant,
and to assist in the replacement of some 220 power
pole structures for the Yuma County Water Users’
Association.

Conclusion and Implications

The Bipartisan Infrastructure Law included $8.3
billion for water infrastructure projects in fiscal years
2022-2026 to improve drought resilience and expand
access to clean water. The Inflation Reduction Act
brought another $4.6 billion in funding to further
address these issues. Together, the two initiatives
represent the largest investment in climate resilience
in the history of the United States. Building on the
$240 million allocated through the Bipartisan Infra-
structure Law in fiscal year 2022, the $585 million
represents a significant ramp up in funding for much
needed infrastructure repairs and improvements. The
next application period for funds is expected to take
place in October 2023, and given the significant jump
from 2022 to 2023 and the pool of funds remaining
it is not unlikely the total funding provided increases
even more in 2024. For more information on the Bi-
partisan Infrastructure Law, see: https://www.congress.
gov/bill/117th-congress/house-bill/3684/text
(Wesley A. Miliband, Kristopher T. Strouse)
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ARGENT COMMUNICATIONS GROUP HOSTS JUNE
CALIFORNIA WATER LAW & POLICY MCLE CONFERENCE—IN PERSON

If your practice overlaps with water law and reglu-
atin issues, join us for the California Water Law
& Policy Conference—in-person this year at the
Hilton Santa Barbara Beachfront Resort, June 8-9,
2023. This year’s theme is “California Water Law,
Policy, and Management in This Time of Extremes.”
Our Conference Co-Chairs, Steven Anderson, Esq. of
Best, Best & Krieger and Sam Bivins, Esq. of Downey
Brand have assembled for you a comprehensive
and practical 1.5-day Conference focusing on
developments in water supply, rights, management,
and regulation.

Conference Highlights

This year’s conference is designed to hone in on
the issues that will most impact your water-related
practice and the governance of water in the state.
As an attendee, you will gain practical knowledge
on the legal, policy, and regulatory sides of the is-
sues, including:

e Water Supply in the Era of Climate Change

e Water Management Planning for Extremes

® The Colorado River Runs (Nearly) Dry—What’s
the Next Step?

® Desalination to the Rescue?

e Tribal Water Rights at the U.S. Supreme Court
¢ The Clean Water Act—Scope of §404 and the
U.S. Supreme Court

e Water/Land Use Connection Updates

¢ Pending Major Water Rights Proceedings—How
Is the AHO Working Out?

¢ Changes to the Authority of the SWRCB?

¢ Pending Water Rights Legislation to Implement
Changes from the PCL Report

® The Delta—Update on the Various Litigation
Matters

... And a full half-day on Sustainable Ground-
water Management Act (SGMA) Updates.

Our expert faculty of over 20 speakers consists
of representatives of federal and state regulatory
agencies, local agencies, consultants, the academic
community, and top water attorneys from through-
out the state—and includes a Keynote Presentation
from Ernest Conant, Regional Director of the Mid-
Pacific Region of the U.S. Bureau of Reclamation,
“Doing Multipurpose Water Project Management in
This Time of Extremes.”

You'll also have plenty of invaluable networking
opportunities with the faculty and your colleagues, in-
cluding a conference reception following the presen-
tations on Day 1.

Conference Registration

Conference tuition of $995 includes participation
in all sessions, continental breakfasts, refreshment
breaks, hosted conference networking reception, as
well as all program materials prepared by the Faculty.
Discounts apply for individuals from government
agencies, public interest groups, or academia, or when
you register two or more attendees from the same firm
or organization.

Hotel Registration

Book your room at the Hilton Santa Barbara
Beachfront Resort early to take advantage of our
special negotiated rate of $319 per night (single or
double occupancy). To reserve your room and get the
discounted room rate, simply go to the hotel booking
available on the Conference Webpage, below. Or call
805-564-4333 and ask for the “California Water Law
Conference” discount. The number of rooms at this
rate is limited, so make your reservations early.

For full program and registration details, visit
the Conference Website at: https://argentco.
com/2023cwlconference

We look forward to seeing you in-person in Santa

Barbara, June 8-9!
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REGULATORY DEVELOPMENTS

U.S. BUREAU OF RECLAMATION RELEASES SUPPLEMENTAL
ENVIRONMENTAL IMPACT STATEMENT ON COLORADO RIVER
OPERATIONS AT LAKE MEAD AND LAKE POWELL

On April 14, the United States Bureau of Rec-
lamation (Bureau) released for comment a draft
Supplemental Environmental Impact Statement
(SEIS) for proposed modifications to interim guide-
lines pertaining to the management of the Colorado
River. The SEIS focuses on modifications to opera-
tional guidelines for Lake Powell and Lake Mead, and
specifically on those guidelines governing shortage
conditions, elevation and release tiers for the res-
ervoirs, and mid-year reviews of reservoir operating
conditions. The Bureau expects to release a final SEIS
by late summer 2023.

Background

Extending approximately 1,450-miles, the Colo-
rado River is one of the principal water sources in
the western United States and is overseen by the
United States Bureau of Reclamation. The Colorado
River watershed drains parts of seven U.S. states and
two Mexican states and is legally divided into upper
and lower basins, the latter comprised of California,
Arizona, and Nevada. The river and its tributaries are
controlled by an extensive system of dams, reservoirs,
and aqueducts, which in most years divert its entire
flow for agriculture, irrigation, and domestic water. In
the lower basin, Lake Mead provides drinking water
to more than 25 million people and is the largest
reservoir by volume in the United States.

The Colorado River is managed and operated un-
der a multitude of compacts, federal laws, court deci-
sions and decrees, contracts, and regulatory guidelines
collectively known as the “Law of the River.” The
Law of the River apportions the water and regulates
the use and management of the Colorado River
among the seven basin states and Mexico. The Law
of the River allocates 7.5 million acre-feet (maf) of
water annually to each basin. The lower basin states
(lower Basin states) are each apportioned specific
amounts of the lower basin’s 7.5 maf allocation, as

follows: California (4.4 maf), Arizona (2.8 maf), and
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Nevada (0.3 maf). California receives its Colorado
River water entitlement before Nevada or Arizona.

For at least the last 20 years, the Colorado River
basin has suffered from appreciably warmer and drier
climate conditions, substantially diminishing water
inflows into the river system and decreasing water
elevation levels in Lake Mead. Lake Powell, which is
formed by the Glen Canyon Dam upstream of Lake
Mead where the upper and lower Colorado River ba-
sin meet, is operated to affect Lake Mead lake levels
and to meet electricity and water supply demands in
the region. In response, the Bureau, with the support
and agreement of the seven basin states, developed
and implemented the 2007 Colorado River Interim
Guidelines for Lower Basin Shortages and the Coor-
dinated Operations for Lake Powell and Lake Mead
(2007 Interim Guidelines) to, among other things,
provide incentives and tools to store water in Lake
Mead and to delineate annual allocation reductions
to Arizona and Nevada for elevation-dependent
shortages in Lake Mead beginning at 1075 feet. The
2007 Interim Guidelines are currently set to expire by
January 1, 2027.

The 2007 Interim Guidelines have four opera-
tional elements: shortage guidelines, coordinated
reservoir operations, storage and delivery of con-
served water, and surplus guidelines. Relevant here,
the shortage guidelines determine conditions under
which the Bureau will reduce the annual amount
of water available for consumptive use from Lake
Mead. Cutbacks under the 2007 Interim Guidelines
only affect Arizona and Nevada. When Lake Mead is
projected to be at or below 1,075 feet but at or above
1,050 feet, the Bureau will apportion the lower basin
7.167 maf, rather than 7.5 maf. To meet this amount,
reductions will be made to Arizona and Nevada’s al-
locations, but not California’s allocation. Additional
shortages will further reduce Arizona and Nevada’s
allocations.

Also, in 2019, the lower Basin states entered into
a Lower Basin Drought Contingency Plan Agreement
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(DCP) to promote conservation and storage in Lake
Mead. Importantly, the DCP established elevation
dependent contributions and required contributions
by each lower basin state. This includes implementa-
tion of a Lower Basin Drought Contingency Opera-
tions rule set (LBOps). The LBOps provides that the
lower basin states and the Bureau must consult and
determine what additional measures will be taken by
the Bureau and the lower basin states if Lake Mead
levels are forecast to be at or below 1,030 feet dur-
ing the succeeding two-year period, and to avoid and
protect against the potential for Lake Mead to decline
below 1,020 feet. The Bureau makes annual determi-
nations regarding the availability of water from Lake
Mead by considering factors including the amount
of water in system storage and forecasted inflow. To
assist with these determinations, the Bureau releases
operational studies called “24-Month Studies” that
project future reservoir contents and releases.

Analysis

The SEIS focuses on the 2024 operating year. The
operating year for Glen Canyon Dam, which forms
Lake Powell, begins October 1. For Hoover Dam,
which forms Lake Mead, the operating year begins
January 1. The modified guidelines will also take into
account the August 2023 24-month study. The SEIS
nonetheless will inform operating guidelines for 2025
and 2026, although guidelines for those years may
be further refined based on the outcome of the 2024
operating year. The Bureau will release a new envi-
ronmental impact statement for post-2026 operations
in the future.

The SEIS proposes three alternatives: a No Action
Alternative, Alternative Action 1, and Alternative
Action 2. The No Action Alternative would con-
tinue the existing 2007 Interim Guidelines without
change. Notably, under the existing guidelines,
reservoir releases are assessed at a scheduled mid-year
review, and any changes to projected releases must
only be for increasing, not reducing, releases.

Alternative Action 1

Alternative 1 proposes reduced releases from Lake
Mead based on the concept of priority, i.e., the Law of
the River. Reductions are limited to a total of 2.083
million acre-feet from Lake Mead because that is the
maximum amount of reductions analyzed in the final

EIS for the 2007 Interim Guidelines. According to
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the Bureau, using that previously analyzed figure will
help finalize the SEIS by late summer, before the 2024
operating year begins.

Alternative Action 1 also contemplates 6-8.23
maf of releases from Lake Powell when Lake Powell is
below 3,575 feet elevation. In particular, Alternative
Action 1 modifies coordinated reservoir operations
at Lake Powell and Lake Mead. When elevations at
Lake Powell (projected as of January 1) are below
3,575 feet, an initial annual release in the amount
of 6 maf would be set. Adjustments based on the
April 24-Month Study would be made depending on
projected end-of-year lake levels. Depending on end-
of-year projections, releases could total from 6 maf to
8.23 maf. However, Alternative Action 1 preserves
water levels of 3,500 feet at Lake Powell because the
minimum power pool at that reservoir, i.e. the lowest
lake level where power can still be generated from
Glen Canyon Dam, is 3,490 feet. If lake levels are
below 3,500 feet in any month, the Bureau would im-
pose a 6 maf maximum release limit and such releases
would be set to maintain or increase lake elevations
consistent with existing operating criteria for Glen
Canyon Dam. Finally, under Alternative Action 1,
the mid-year review would allow for further reduc-
tions in deliveries.

Alternative Action 2

Under Alternative Action 2, the Bureau pro-
poses to reduce releases from Lake Mead in the same
amount as contemplated by Alternative Action 1,
i.e., to a maximum of 2.083 maf. However, reduced
releases would not be based exclusively on the con-
cept of priority. Instead, reductions are distributed
in the same percentage across all lower Basin water
users. Depending on levels at Lake Mead, additional
percentage reductions (i.e. in excess of reductions
already contemplated by the 2007 Interim Guidelines
and DCP), range from 2.67 percent to 13.11 percent
for each lower Basin state. Coordinated reservoir op-
erations and allowances for further reductions follow-
ing mid-year review are the same under Alternative
Action 2 as they are for Alternative Action 1.

Conclusion and Implications

The draft SEIS is not a final document. Written
comments are due May 30. At this time, the Bureau
does not have a preferred alternative. It remains to
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be seen which action the Bureau adopts, or whether Statement is available online at: https://www.usbr.
additional changes will be made based on public re- gov/ColoradoRiverBasin/documents/NearTermColor
sponses. Nonetheless, the likelihood of further reduc- adoRiverOperations/20230400-Near-termColorado-
tions in releases for water users in likely in operating RiverOperations-DraftEIS-508.pdf

year 2024. The Supplemental Environmental Impact (Miles Krieger, Steve Anderson)
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FOURTH CIRCUIT UPHOLDS VIRGINIA’S CLEAN WATER ACT
SECTION 401 PERMIT FOR NATURAL GAS PIPELINE

Sierra Club v. State Water Control Board, 64 F4th 187 (4th Cir. Mar. 29, 2023).

The United States Court of Appeals, Fourth
Circuit upheld Virginia’s grant of a section 401 water
quality certification for an in-stream natural gas
pipeline.

Background

This appeal is the latest installment in a series
of challenges to Mountain Valley Pipeline, LLC’s
(MVP) plans to build a natural gas pipeline (Pipe-
line) that will span approximately 304 miles from
Wetzel County, West Virginia to Pittsylvania County,
Virginia.

In February 2021, MVP submitted an application
requesting both a Virginia Water Protection individ-
ual permit (VWP Permit) from Virginia’s Department
of Environmental Quality (DEQ) and the State Wa-
ter Control Board (Board) (collectively: the Agen-
cies) and a certification from the United States Army
Corps of Engineers (Corps) pursuant to Section 404
of the federal Clean Water Act (CWA). On Decem-
ber 14, 2021, the Board adopted DEQ’s recommenda-
tion to approve MVP’s application.

The Sierra Club, Appalachian Voices and eight
other conservation groups (collectively: Petitioners)
sued the Agencies and several individuals associated
with the Agencies (Respondents), alleging that its
approval of a state water protection permit and water
quality certification violated the Clean Water Act.

Petitioners asserted that the VWP Permit should
be vacated because the Agencies failed to: (1) evalu-
ate whether alternative crossing locations would be
environmentally preferable and practicable; (2) in-
dependently verify whether each of MVP’s proposed
water crossing methods was the least environmentally
damaging practicable alternative (LEDPA); and (3)
determine whether the Pipeline will comply with
Virginia’s narrative water quality standards. In addi-
tion, Respondents contended that the court lacked
jurisdiction to review the petition.

The Fourth Circuit’s Decision

Petitioners argued that the Agencies’ issuance of
the VWP Permit was not in accordance with the law
because the Agencies failed to: (1) evaluate alterna-
tive crossing locations; (2) verify MVP’s crossing
methods were the least environmentally damaging
practicable alternative (LEDPA); and (3) evaluate
whether the Pipeline will comply with Virginia’s
narrative water quality standards. The court rejected
each argument.

Evaluation of Alternative Crossings

Petitioners’ first argument turned on whether the
Agencies were required to ask:

.. .on a crossing-by-crossing basis, whether
alternative sites for MVP’s proposed crossings
would avoid or result in less adverse impact to
state waters.

Respondents explained that the Pipeline is a large,
contiguous project, and, as such, changing one stream
crossing would alter the Pipeline’s siting in other
places. The Court of Appeals found that Petition-
ers failed to present any evidence indicating that
any crossing could be moved without altering the
Pipeline’s siting elsewhere and concluded that the
Agencies correctly applied Virginia law by approving
MVP’s proposed crossing locations.

Least Environmentally Damaging Practicable
Alternatives Analysis

Petitioners next argued that the Agencies acted
arbitrarily and capriciously by failing to indepen-
dently verify whether each of MVP’s proposed water
crossing methods was the LEDPA. Specifically, that
the Agencies failed to address Petitioners’ expert re-
port. The court noted that DEQ) did not simply grant
MVP’s application without considering its merits.

May 2023 231
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Rather, the agency held multiple public meetings
where it heard directly from the public, considered
nearly 8,000 public comments, addressed several re-
curring issues raised by the commenters, and provided
a Final Fact Sheet detailing its reasons for recom-
mending that the Board grant MVP’s application for a
VWP Permit. The court found evidence in the record
indicating that the Agencies asked a number of clari-
fying questions to ensure they were satisfied that the
project minimizes the impact on the environment.
The court was satisfied that the Agencies considered
the relevant data and provided a satisfactory explana-
tion for their conclusion. The court concluded that
the Agencies’ review of MVP’s proposed crossing
methods was neither arbitrary nor capricious.

Compliance with Virginia’s Narrative Water
Quality Standards

Lastly, Petitioners argued that the Agencies acted
arbitrarily and capriciously by failing to address
whether the Pipeline would comply with Virginia’s
narrative water quality standard. DEQ addressed
this issue in its responses to the public comments, in
which it listed a host of conditions that it placed on
the VWP Permit to ensure that Virginia’s water qual-
ity is protected both during and after construction.

In addition, DEQ described the indicators it uses to
measure water quality, which Petitioners have not
challenged. The court concluded that the Agencies
did not act arbitrarily and capriciously by determining
that the Pipeline will comply with Virginia’s narrative
water quality standard.
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Federal Court Jurisdiction

Finally, the court addressed Respondents’ argu-
ment that the court lacked jurisdiction. Respondents
argued that the court lacked jurisdiction because (1)
Petitioners’ claims were rooted in state law and (2)
Virginia did not waive sovereign immunity by partici-
pating in the regulatory schemes of the Natural Gas
Act and Clean Water Act.

The court explained that DEQ was acting pursu-
ant to the authority granted to it through the CWA
when it issued the VWP Permit, which provided the
court jurisdiction to hear this case. As for the second
argument, the court explained that a state’s volun-
tary participation in the NGA and CWA’s regula-
tory schemes resulted in federal jurisdiction over the
state’s decisions made pursuant to that scheme and
concluded that the State waived the defense of sover-
eign immunity by issuing the VWP Permit.

Conclusion and Implications

This case provides a reminder that large projects
with multiple layers of regulatory oversight typically
undergo extensive public review and evaluation. A
challenge based on a deficiency of the factual record
is difficult to prove. The Court of Appeals’ opinion
is available online at: https://www.ca4.uscourts.gov/

opinions/212425.P.pdf
(Tiffany Michou, Rebecca Andrews)
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RECENT CALIFORNIA DECISIONS
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FIRST DISTRICT COURT AFFIRMS JUDGMENT REJECTING
CEQA CHALLENGES TO OAKLAND A’S PROPOSED BALLPARK EIR—
ADDRESSES WIND IMPACTS MITIGATION

East Oakland Stadium Alliance v. City of Oakland, ___ Cal.App.5th___,
Case No. A166221 (1st Dist. Mar. 30, 2023).

The First District Court of Appeal has affirmed the
trial court’s judgment, which upheld the Environ-
mental Impact Report (EIR) prepared for the Oak-
land Athletics’ proposed Howard Terminal ballpark
and related development project. On all but one
issue—the EIR’s wind impacts analysis and mitigation
measures—the Court of Appeal and trial court ruled
in favor of the A’s. The court’s opinion analyzed sev-
eral issues under the California Environmental Qual-
ity Act (CEQA) raised by petitioners and provided
helpful guidance to project proponents and CEQA
professionals.

Factual and Procedural Background

The Oakland Athletics sought to redevelop the
50-acre Howard Terminal site and five contigu-
ous acres in the Port of Oakland within the City of
Oakland (City). The project sought to construct a
35,000-seat ballpark, 3,000 residential units, 270
square feet of retail space, 1.5 million square feet
of space for other commercial uses, a performance
venue, up to 400 hotel rooms, and 20 acres of publicly
accessible open space.

The Howard Terminal borders an estuary south-
west of the City’s downtown. Portions of the site are
used for commercial maritime activities with most of
the site dedicated to truck parking and container stor-
age. A rail line runs down the middle of Embarcadero
West, a street that runs at the northern border of the
Howard Terminal.

The City started preparing the EIR for the project
in 2018 and certified a final EIR in 2022. In the city’s
findings certifying the EIR, it adopted a statement of
overriding considerations, concluding that the proj-
ect’s benefits outweighed several significant environ-
mental impacts that could not be fully mitigated.

Petitioners filed three writ petitions that the trial
court consolidated for hearing, which made numerous

challenges that were resolved by the trial court. Ex-
cept with respect to one wind mitigation measure, the
trial court rejected petitioners’ claims, finding the EIR
adequate and and in compliance with CEQA. The
judgment directed the City to reconsider its adoption
of a wind mitigation measure, but otherwise rejected
the petitions.

The Court of Appeal’s Decision

The Court of appeal upheld the trial court’s deci-
sion and included a lengthy discussion of each of
petitioners’ CEQA claims.

Railroad Impact Mitigation

On appeal, petitioners argued that the EIR’s plan
to avoid impacts to ballpark visitors from rail traffic
was infeasible and ineffective. The railroad tracks at
the north of the project site ran down the middle of
an urban street and were used by an average of 46
trains daily between 11 a.m. and 11 p.m. To address
safety concerns and access issues related to crossing
the tracks, the EIR included a number of mitigation
measures such as construction of overcrossings, elimi-
nation of one intersection and enhanced safety fea-
tures at others, and a fence to accommodate a multi-
use path on railroad property separating the freight
line from vehicle traffic for three blocks. Despite
these mitigation measures, the EIR found significant
and unavoidable impacts due to safety hazards.

The court rejected petitioners’ challenge that the
proposed multi-use path was “infeasible mitigation.”
Although the proposed path was located on the rail-
road’s right-of-way and was rejected by the railroad,
this was not really a mitigation measure. The real
mitigation measure was the fencing, which the rail-
road accepted. The path was merely an amenity, that
if eliminated would not impact the effectiveness of
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the fencing. Substantial evidence supported the city’s
conclusion that the mitigation measure was feasible.
The court moved on to reject petitioners’ chal-
lenge that the proposed pedestrian and bicycle over-
crossing was infeasible on the basis that substantial
evidence, comprised of public comments criticizing
the location of the overcrossing, showed it will be in-
effective. The substantial evidence standard of review
evaluates the sufficiency of evidence supporting the
EIR, not evidence supporting petitioners’ challenge.
Substantial evidence therefore supported the City’s
determination that the overcrossings would signifi-
cantly mitigate the rail crossing hazard by diverting
thousands of visitors from at-grade intersections.

Displacement of Existing Howard Terminal
Activities

The court rejected petitioners’ claim that the EIR’s
air quality analysis assumption that overnight truck
parking would relocate to nearby lots was not sup-
ported by substantial evidence. Although the EIR did
not need to evaluate economic impacts of relocated
activities, it needed to make reasonable assumptions
about relocation to evaluate the associated potential
environmental impacts. Despite petitioners’ challeng-
es, the court concluded that the EIR’s approach and
analysis was reasonable and supported by substantial
evidence. Petitioners’ challenge alleging that the EIR
failed to analyze air quality impacts from displaced
Howard Terminal users relocating to other areas
outside the port was also rejected. Because no reliable
methods existed to determine the number of truckers
who would relocate and to what locations, the EIR
correctly concluded that such impacts were specula-
tive and did not need to be further analyzed.

Air Quality Analysis Related to Emergency
Generators

The court also rejected petitioners’ challenge to
the EIR’s air quality analysis related to the project’s
17 emergency generators. The court concluded that
the project was not in a high fire risk area where
regular power shut-offs requiring predictable genera-
tor use will occur. The EIR assumed that each of the
generators would run for 50 hours a year, which is
the maximum allowed by the Bay Area Air Quality
Management District (BAAQMD) for testing and
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maintenance. The EIR also included a mitigation
measure restricting annual testing and maintenance
of each generator to 20 hours per year. Petitioners
argued the EIR should have assumed 150 hours of
generator operation, but the court rejected this argu-
ment. CEQA does not require an agency to assume
an unlikely and worst-case scenario. Here, the EIR
reasonably estimated the likelihood of power shutoffs
in high fire risk areas and the 50-hour assumption
included a 30-hour cushion.

GHG Emissions Analysis

The court rejected petitioners’ claim that the EIR
improperly deferred mitigation of the project’s green-
house gas emissions (GHG). The EIR’s only mitiga-
tion measure for GHG impacts prohibits the city
from approving any construction related permit for
the project unless the sponsor retains an air quality
consultant to develop a project-wide GHG reduction
plan to meet the standard of significance for GHG
emissions for the project. The mitigation measure
describes its contents in detail, including how emis-
sions are to be measured and estimated, and requires
verifiable and feasible reduction measures, monitoring
requirements, and incorporates the EIR’s air quality
measures.

The court rejected petitioners’ claim that all miti-
gation measures finalized after project approval are in-
valid. It further observed that the CEQA Guidelines
have recently been updated to allow for deferral of
mitigation measures where specific standards are met.
The court also rejected petitioners’ argument that “no
net increase” can not be an acceptable performance
standard.

Hazardous Materials Analysis

The court also rejected petitioners’ claims that the
EIR’s hazardous substances discussion inadequately
recognized and addressed potential risks from project
development penetrating a concrete cap that covers
the site and prevents the escape of fairly extensive
soil contaminants.

The court also rejected petitioners’ claims that
the EIR’s hazardous materials description and Health
Risk Assessment were deficient for failing to discuss
the presence of “hydrocarbon oxidation oxidation
products.”



Recirculation of the Draft EIR

The court also rejected petitioners’ argument that
the draft EIR (DEIR) should have been recirculated
to provide information about soil and groundwater
contamination remedial measures contained in a draft
remedial action plan (RAP) completed after certifica-
tion of the FEIR. The DEIR anticipated preparation
of a removal action workplan (RAW) for mitigation
and the FEIR changed this requirement to refer to
a RAP. A RAP and RAW serve the same essential
purposes and a RAP is more thorough. As the court
noted:

.. .[pletitioners provide no authority suggest-
ing that a private party’s preparation of a draft
report or plan required by a mitigation measure
constitutes the addition of new information to
an environmental impact report as required by

[Public Resources Code] section 21092.1.

Substantial evidence supported the city’s decision
not to recirculate the EIR.

Deferred Mitigation of Contaminants

The court also rejected petitioners’ claims that
the DEIR’s deferral of formulation of the specifics of
hazardous substances mitigation to a required, later-
prepared RAP was an improper deferral lacking a spe-
cific performance standard. The EIR’s first mitigation
measure for handling site contamination required
preparation of a RAP, approval by the state Depart-
ment of Toxic Substances Control (DTSC), land
use covenants, and associated plans to identify, and
develop and implement remedial measures to clean
up areas with COC concentrations above the HRA’s
target cleanup levels. Another mitigation measure
required DTSC concurrence before grading or con-
struction permit issuance, that proposed construction
activity was consistent with the required plans refer-
enced above. A third measure required preparation
of health and safety plans consistent with applicable
regulations to protect workers and the public during
remediation activities.

The court concluded that these mitigation mea-
sures satisfied CEQA Guidelines requirements.
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Cumulative Impacts

The court also rejected petitioners’ argument that
the EIR’s cumulative impacts analysis failed to con-
sider the impact of using a portion of the project site
to expand the port’s turning basin for large vessels,
which would be permitted at the port’s discretion. An
agreement was being negotiated with the port at the
time of the draft EIR regarding the turning basin. Be-
cause the expansion would be analyzed as a separate
project in the future, the EIR did not consider it to be
a future project requiring inclusion in the cumulative
impact analysis. The court found this determination
was supported by substantial evidence as it was not
probable that expansion of the port would be expand-
ed before there was an official determination, through
approval of the agreement, that it was feasible.

Cross-Appeal Wind Impacts

The court upheld the trial court’s one finding in
petitioners’ favor that the EIR improperly deferred
mitigation of wind impacts, which was cross appealed
by respondents.

Standalone buildings, or buildings that are signifi-
cantly taller than surrounding buildings can redirect
and increase wind speeds that might be incompatible
with ground-level pedestrian areas. Project site winds
averaged 27 miles per hour and the EIR’s threshold
of significance was creation of winds in excess of 36
mph. A wind tunnel study suggested that the project
could cause winds exceeding the threshold for a mini-
mum of 100-150 hours annually. The only mitiga-
tion measure was to require a wind tunnel analysis
for each building over 100 feet tall before building
issuance to determine whether such construction
would create a net increase in hazardous wind hours
or locations compared to standard conditions. If so, it
required the project proponents to work with a wind
consultant to:

. . .identify feasible mitigation strategies, includ-
ing design changes. . .to eliminate or reduce
wind hazards to the maximum feasible extent
without unduly restricting development poten-
tial.

The court concluded the above mitigation measure
employed vague, subjective, and undefined terms, and
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failed to fully identify the types of potential actions
that would feasibly achieve it.

Conclusion and Implications

The East Oakland Stadium Alliance decision was
a significant victory for the A’s plan to develop the
Howard Terminal ballpark, although it did require ad-

ditional analysis related to wind impacts. The opin-
ion provides helpful guidance for project proponents
and CEQA professionals in a wide range of CEQA
issue areas. The court’s decision can be found online
at: https://www.courts.ca.gov/opinions/documents/
A166221.PDF

(Travis Brooks)

SIXTH DISTRICT COURT FINDS THAT CITY’S FAILURE
TO TIMELY MAKE MITIGATION FEE ACT FIVE-YEAR FINDINGS
NECESSITATES REFUND OF UNEXPENDED IN-LIEU PARKING FEES

Hamilton & High, LLC v. City of Palo Alto, 89 Cal.App.5th 528 (6th Dist. 2023).

The City of Palo Alto (City) established an in-lieu
parking fee for new non-residential development that
was to be used to finance the construction of new
parking facilities, which would offset the demands
caused by such development. Plaintiffs paid over
$900,000 of in-lieu parking fees in connection with
the City’s approval of their development project,
which fees went into a specified fund. When the City
failed to make five-year findings for the specified fund,
as required under the Mitigation Fee Act (MFA),
Plaintiffs requested a refund of the unexpended in-
lieu parking fees. The City denied the refund request.
Plaintiffs, then, filed an action alleging that the
City failed to comply with its mandatory duty under
the MFA to refund the fees. The trial court entered
judgment in favor of the City, finding, amongst other
things, that the in-lieu parking fee was not a fee sub-
ject to the MFA. Plaintiffs appealed and the Court of
Appeal reversed the trial court’s judgment.

Factual and Procedural Background

In 1995, the City of Palo Alto adopted an ordi-
nance establishing an in-lieu parking fee for new
non-residential development in the City’s University
Avenue parking assessment district (District) as an
alternative to fulfilling parking requirements. These
in-lieu parking fees went into the University Avenue
parking assessment district in-lieu parking fund (Park-
ing Fund) to be used to finance the construction of
new parking facilities to meet the increased parking
demand caused by new non-residential developments
in the District.
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In 2013, plaintiffs Hamilton and High, LLC, the
Keenan Family Trust, and Charles ]. Keenan III (col-
lectively: Plaintiffs) obtained approval from the City
to develop a mixed-use building (Project) on property
within the District. The City approved the Project
subject to various conditions of approval including
requiring compliance with the City’s parking require-
ments and requiring payment of development impact
fees prior to issuance of building permits. In Decem-
ber 2013, Plaintiffs paid the City over $1.5 million
in development impact fees, including over $900,000
in in-lieu parking fees, which went into the Parking
Fund.

The City made findings in 2003, 2009, and 2014
addressing the Parking Fund in connection with
the Mitigation Fee Act’s five-year reporting require-
ment for fees collected, but which have not yet been
expended. In January 2019, the City made various
transportation and traffic impact fee findings but
omitted the Parking Fund from such five-year find-
ings. In January 2020, due to the City’s failure to
make the applicable five-year findings, one of the
Plaintiffs requested that the City refund the un-
expended in-lieu parking fees paid in connection
with the Project (Fees). In February 2020, the City,
through the City attorney, denied the refund request.
In May 2020, the City adopted five-year findings that
addressed the Parking Fund.

On May 22, 2020, Plaintiffs filed an action against
the City alleging that the City failed to comply with
its mandatory duty to refund the Fees after the City
failed to make the applicable five-year findings. The
trial court denied relief—finding: (1) that Plain-


https://www.courts.ca.gov/opinions/documents/A166221.PDF
https://www.courts.ca.gov/opinions/documents/A166221.PDF

tiffs’ claims were barred by the one-year statute of
limitations for penalty actions under Code of Civil
Procedure § 340(a); and (2) that the in-lieu parking
fee was not a fee subject to the MFA. The trial court
also, assuming the applicability of the MFA to the
in-lieu parking fee, addressed the merits of Plaintiffs’
MFA refund claim and concluded: (1) that the City’s
May 2020 five-year findings was untimely as a mat-
ter of law; and (2) that the harmless error standard of
Government Code § 65010 did not apply to a failure
to make five-year findings. After the trial court en-
tered judgment in favor of the City, Plaintiffs appeal
followed.

The Court of Appeal’s Decision

On appeal, Plaintiffs contented that the trial court
erred in: (1) concluding the in-lieu parking fee is
exempt from the requirements of the MFA; and (2)
determining the claim was barred under the one-year
statute of limitations for penalty actions. The City
urged the Court of Appeal to uphold the trial court’s
judgment for the reasons provided by the trial court,
but argued that to the extent the Court of Appeal de-
clined to do so, the trial court erred as to its decisions
on the merits of Plaintiffs’ MFA refund claim.

In-Lieu Parking Fee, Notwithstanding Its
Elective Aspect, was a Fee Subject to the MFA

The Court of Appeal first addressed whether the
in-lieu parking fee was a “fee” under the MFA. The
City contended that the MFA does not apply to this
type of in-lieu fee, which a developer voluntarily
elected to pay in exchange for being relieved of a stat-
utory requirement. The Court of Appeal, however,
disagreed in holding that the in-lieu parking fee—as
established by the City and imposed on Plaintiffs to
mitigate the impact of their development project on
the District—is a fee subject to the MFA.

The Court of Appeal determined that, by its plain
language, the MFA applies broadly to any action in
which a monetary exaction is imposed as a condition
of approval of a development project in order to de-
fray the cost of public facilities related to the project.
The Court of Appeal found that the ordinance adopt-
ing the in-lieu parking fee met these characteristics—
i.e., that such was a monetary exaction required as
a condition of approval to defray the related cost of
public facilities—making such a fee under the MFA.
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The City’s conditioning of the Project approval on
Plaintiffs’ compliance with applicable parking re-
quirements, such as by payment of the in-lieu fee,
additionally confirmed this determination.

The Court of Appeal discussed that its review of
case law revealed no case in which the “in lieu” or
elective aspect of the imposition changes, as a matter
of law, the nature of the fee (or exaction) for purposes
of the MFA. The Court of Appeal distinguished 616
Croft Ave., LLC v. City of West Hollywood, 3 Cal.
App.5th 621 (2016) (616 Croft), which held that
a developer’s election to pay an in-lieu fee as an
alternative to on-site affordable housing requirements
was not a fee under the MFA. The Court of Appeal
reasoned that here the in-lieu parking fee was to
defray the related cost of public parking facilities to
meet the increased parking demand caused by new
non-residential development in the District whereas
in 616 Croft the in-lieu fee was not to defray the cost
of increased demand on public facilities resulting
from the developer’s project, but rather was to combat
the overall lack of affordable housing, which took the
form of a use restriction imposed for non-mitigation
purposes.

Statute of Limitations Accrued When the City
Denied Plaintiffs’ Refund Request Making the
Action Timely Under Any of the Discussed
Statute of Limitations Periods

The Court of Appeal next addressed the trial
court’s ruling that Plaintiffs’ action was barred by
Code of Civil Procedure § 340’s one-year statute of
limitations applicable to claims based on penalty.
Plaintiffs asserted that even if that statute of limita-
tions applied, the action is timely when accrual of the
cause of action was properly measured from the City’s
denial of Plaintiff’s request for a refund in February
2020. In asserting such, Plaintiffs maintained that the
action was one for refund relief. The Court of Appeal
agreed, reasoning that as the MFA does not specify a
time period for refund based on a local agency’s fail-
ure to make the required five-year findings, only upon
the City’s refusal to issue a refund could Plaintiffs
maintain an action based upon a refund demand for
noncompliance with the MFA’s findings requirement.

Plaintiffs filing of the action in May 2020, less than
three months after the City’s denial of the refund
request in February 2020, was timely regardless of
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whether the Code of Civil Procedure § 340 one-year
statute of limitations was the applicable statute of
limitations or whether the three- of four-year statute
of limitations under Code of Civil Procedure §§ 338
and 343, respectively, applied. As such, the Court of
Appeal saw no need to determine whether the trial
court erred in applying the one-year statute of limita-
tions of Code of Civil Procedure sect§ion 340.

Five-year Findings Applies to the Fund Itself
Rather than to the Deposit of Individual Fees,
and City’s Belated Findings Did Not Satisfy the
MEFA

The Court of Appeal next addressed the merits of
Plaintiffs’ refund claim. The City argued that when
making five-year findings under the MFA, it must
account only for that portion of unexpended fees in a
fund that were deposited more than five years earlier.
And that, as such, the City did not fail to comply
with the MFA—because the Parking Fund did not
hold any in-lieu parking fees for more than five years
when it addressed other categories of development
fees, but omitted the Parking Fund, in the five-year
findings made in January 2019. The Court of Appeal
disagreed. The Court of Appeal held that, based on
the plain language of Government Code § 66010(d)
and the Legislature’s direction that a local agency
maintain all fees received for a specified improvement
in a single, designated fund, the five-year finding
requirement applies to the fund itself rather than to
the timing of the deposit of individual fees—and that
five-year findings must report all unexpended fees in
the fund, irrespective of the date at which the fees
were deposited, as long as the fund during the five-
year period contained a positive balance of unex-
pended fees.

The City next contended that even if it were
required to make the five-year findings, it satisfied
such obligation when it made such findings, follow-
ing Plaintiffs’ refund request, in May 2020. The City
argued that a strict interpretation of the statutory
deadline by which to make the five-year findings was
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not supported by the plain language or intent of the
MEFA. The Court of Appeal disagreed—finding that
a refund was the statutorily mandated remedy for the
City’s failure to timely make the required five-year
findings. As the Court of Appeal concluded that the
city’s May 2020 five-year findings were untimely, the
Parking Fees were subject to refund.

Harmless Error of Government Code Section

65010(b) Did Not Apply

Finally, the Court of Appeal addressed the City’s
contention that a refund of the in-lieu parking fees is
not appropriate under the “harmless error” provision
of Government Code § 65010(b). The City con-
tended that the Court of Appeal could not invalidate
the City’s action or omission based on the failure to
make the required findings unless Plaintiffs demon-
strated that the error was prejudicial, they suffered
substantial injury from the error, and a different result
would have been probable had they error not oc-
curred. The Court of Appeal disagreed—and decided
that the harmless error standard of Government Code
§ 65010(b) does not apply here, given the mandatory
nature of the refund provision in Government Code
§ 66001(d) and because Plaintiffs’ action sought to
enforce the refund requirement rather than seek-
ing to hold invalid or set aside the City’s findings, or
any other action by the City under the MFA (apart
from its continued retention of the Parking Fees), as
required for Government Code § 65010(b) to apply.

Conclusion and Implications

The Court of Appeal reversed the trial court’s
judgment.

The case is significant because it contains substan-
tive discussion of the MFA as applied to in-lieu fees
as well as of issues related to the five-year findings
requirement under the MFA. The published decision
is available online at: https://www.courts.ca.gov/opin-
ions/documents/H049425M.PDF
(Eric Cohn, E.]. Schloss)
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SECOND DISTRICT COURT UPHOLDS DISMISSAL
OF DEVELOPER’S ANTI-SLAPP MOTION AGAINST
LAWSUIT CHALLENGING MIXED USE PROJECT

Mountaingate Open Space Maintenance Association v. Monteverdi, LLC, Unpub.,
Case No. B308496 (2nd Dist. Mar. 24, 2023).

In an unpublished decision filed on March 24, 2023,
the Second District Court of Appeal reaffirmed a trial
court decision rejecting developer defendants’ anti-
SLAPP motion against a plaintiff lawsuit challenging
a proposed mixed-use project that allegedly violated
a Memorandum of Understanding (MOU) with an
open space maintenance association. To prevail in
an anti-SLAPP motion, a moving defendant must
show that a lawsuits allegations or claims arise from
constitutionally protected, First Amendment activ-
ity. It is not enough that such protected activity is
ancillary or constitutes evidence related to claims not
arising from constitutionally protected activity. Here,
the gravamen of plaintiff’s complaint was a breach of
contract allegation arising from a supposed breach of
the MOU, not a challenge of the defendants’ plan-
ning application itself.

Factual and Procedural Background

Mountaingate was a master-planned luxury com-
munity in the Santa Monica Mountains of Brent-
wood and located next to hundreds of acres of
undeveloped land (property). In 1998, the City of
Los Angeles rejected a proposal by a homebuilder
seeking to develop 117 homes on the property. The
homebuilder sued the city, and during that litigation
an open space maintenance association named the
Mountaingate Open Space Maintenance Association
(MOSMA) intervened and negotiated a memoran-
dum of understanding (MOU) limiting the develop-
ment to 29 units on the property.

The city approved the reduced density develop-
ment but the project was put on hold. In 2014, the
homebuilder sold a portion of the property to a non-
residential developer. The nonresidential developer
sought to develop a private nonresidential facility and
MOSMA opposed the plan as violating the MOU.

In 2019 MOSMA filed an entitlement application
to develop a portion of the property with the nonresi-
dential facility and another portion of the property in
a manner consistent with the reduced density MOU.

MOSMA sued the project developers alleging
seven causes of action alleging that the MOU was
binding and limited construction on the property to
the 29 homes on the property, other causes of action
were related to the developers’ alleged breach of con-
tract for a supposed violation of the MOU.

Developer defendants filed a special motion to
strike the entire amended complaint arguing that
their causes of action were a direct response to defen-
dants’ filing their entitlement application. Defendants
argued that their entitlement application fell within
the scope of speech protected by the state’s anti-
SLAPP statute.

The trial court denied defendants’ anti-SLAPP
motion finding that “plaintiffs are really asserting
their rights under the MOU not attacking the peti-
tioning activity” of the entitlement application.

The Court of Appeal’s Decision

The court began by setting forth the applicable
standards involved in evaluating an anti-SLAPP mo-
tion. First, the moving defendant must establish that
the challenged allegation or claim arises from a “pro-
tected activity in which the defendant has engaged.”
Then, for each claim that does arise from a protected
activity, the plaintiff must show the claim has at least
minimal merit.

The court went on to conclude that developer
defendants failed to show that plaintiffs’ claims arose
from a protected activity. Defendants sought to strike
plaintiffs’ allegations concerning the filing of the
entitlement application for the residential and large
nonresidential facility, arguing that application was
the basis for all of plaintiffs’ claims.

Looking to Protected Activity

The court noted that the complaint contained
allegations of both protected and unprotected ac-
tivity. The question was whether any of plaintiffs’
claims arise from the protected activity and must be

239

May 2023



CALIFORNIA LD lﬁ%

stricken. To answer this question, the court must look
to whether:

defendant’s actual underlying the plaintiff’s cause
of action must itself have bene an act in furtherance
of the right of petition or free speech.

[t is not enough that some protected activity by
the defendant precedes that action or decision, that
some protected activity is the means of communicat-
ing that action or decision, or that some protected ac-
tivity constitutes evidence of that action or decision.

Here, the court concluded the complaint did not
arise from protected activity. Plaintiff’s contract
and declaratory relief claims challenged defendants’
repudiation and anticipatory breach of the MOU and
not the filing of their entitlement application. As a
result, defendants’ failed to meet their burden and the
anti-SLAPP motion must fail. Here, the entitlement
application was only relevant from an evidentiary
standpoint, plaintiffs were not challenging the filing
of the application itself, but a contractual breach of

the MOU.
Applying the Gravamen Test in Bonni

The court also rejected defendants’ claims that
the trial court erroneously applied “gravamen” to

determine whether the first factor was met. In Bonni
v. St. Joseph Health System, 11 Cal.5th 995 (2021),
the California Supreme Court affirmed the use of the
gravamen test to determine:

.. .whether particular acts alleged within the
cause of action supply the elements of a claim or
instead are incidental background

Here the protected activity is not the wrongful acts
that give rise to plaintiffs’ claims and the instant ac-
tion was not a SLAPP lawsuit.

Conclusion and Implications

The Mountaingate decision provides a helpful
discussion of the legal principles involved when
analyzing anti-SLAPP motions in the land use con-
text. Although the filing of entitlement or land use
applications is protected First Amendment activity,
an anti-SLAPP motion that focuses on contractual
claims and not the contents or filing of an entitle-
ment application itself will not support a successful
anti-SLAPP motion. The court’s unpublished decision
is available online at: https://www.courts.ca.gov/opin-
ions/nonpub/B308496.PDF
(Travis Brooks)

FIRST DISTRICT COURT UPHOLDS CITY’S RENT BOARD’S FINDING
THAT COSTA-HAWKINS ACT DID NOT EXEMPT RENOVATED
RENTAL UNITS FROM CITY’S RENT CONTROL ORDINANCE

NCR Properties, LLC v. City of Berkeley, 89 Cal.App.5th 39 (1st Dist. 2023).

In an opinion published on March 9, 2023, the
First District Court of Appeal in NCR Properties, LLC
v. City of Berkeley affirmed the City of Berkeley Rent
Board’s determination that two single-family homes
that were remodeled into multi-family triplexes were
not “new” residential units and therefore not exempt
from local rent control under the Costa-Hawkins
Rental Housing Act. Because four of the six total
units had been carved from space previously rented
for residential use before new certificates of occupan-
cy were issued, the units merely constituted a con-
version from one form of residential use to another,
rather than an expansion of the housing stock.
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Legal Background

The Costa-Hawkins Rental Housing Act (Civil
Code § 1945.50 et seq.) was enacted in 1995 to
moderate what it considered the excesses of local
rent control. One primary portion of the act affords
California landlords the right to set the rent on va-
cant units at whatever price they choose, with limited
exceptions. To enjoy an exemption from rent control,
a certificate of occupancy must have been issued after
February 1, 1995; buildings that were certified for resi-
dential use before then are not excluded from a local
jurisdiction’s rent control ordinance. (Civil Code §

1954.52(a)(1).)
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In 2014, the Second District Court of Appeal in
Burien, LLC v. Wiley,320 Cal .App.4th 1039 (2014),
clarified whether the exemption under § 1954.52(a)
(1) applied to buildings converted from residential
rental units to condominiums. The court held that
the exemption:

.. .excludes buildings from rent control that are
certified for occupancy after February 1, 1995.
Buildings that were certified for occupancy prior
to February 1, 1995, are not excluded.

‘The court reasoned that:

.. .interpreting section 1954.52, subdivision
(a)(1) to apply to any certificate of occupancy
after 1995 would circumvent the tenant protec-
tion enacted by the Legislature. . . [because]. .
.[a] certificate of occupancy based solely on a
change in use from one type of residential hous-
ing unit to another does not enlarge the supply
of housing.

The City of Berkeley’s Rent Ordinance

Chapter 13.76 of the Berkeley Municipal Code
codifies the City’s “Rent Stabilization ad Eviction
for Good Cause Ordinance” to effectuate the rent
control provisions of the Costa-Hawkins Act. In June
2017, to ensure consistency with the Burien decision,
the City’s Rent Stabilization Board (Rent Board) en-
acted Resolution 17-13, which provided that the rent
control exemption for “new construction” did not ap-
ply to any certificate of occupancy issued for a rental
unit that was previously used for residential purposes.

Factual and Procedural Background

In 2012, corporate landlords (Landlords) pur-
chased two dilapidated residential single-family
homes on Dana and Warring Streets in the City of
Berkeley. Since 2000, the three-story, Dana Street
property operated as an unpermitted rooming house,
with renters and the owner occupying 12 of the
home’s 14 units. Similarly, the three-story Warring
Street home had been registered with the Rent Board
as an 11-unit rooming house since 2000. Both homes
were severely deteriorated, so much so that the Dana
Street property could no longer be legally inhabited,
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and the Warring Street home faced numerous build-
ing code violations. As such, Landlords purchased the
properties with the understanding that the remaining
tenants would move out before closing.

In late 2012, Landlords applied for a permit to
convert both properties into multi-family triplexes.
The Dana Street home would transform each floor
and the attic into separate units that included a total
of 9 bathrooms, 19 bedrooms, and 5,500 square feet of
living space, 1,245 square feet of which would be new.
The Warring Street property would be converted
into a triplex via the addition of a basement unit and
transforming the existing three floors into two apart-
ments.

The City issued certificates of occupancy for the
triplexes in December 2014 and January 2015, and
tenants subsequently moved in. Because the certifi-
cates changed the classified use from “single family
dwelling” to “multi-family,” City staff concluded that
the triplexes’ new rental units were exempt from
rent control. But in May 2017, the City’s Rent Board
reversed course, finding that two of the three War-
ring Street units and all three of the Dana Street
units were not “exempt” from rent control as “new
construction” under Costa-Hawkins. In an adminis-
trative decision sent via letter to the Landlords, the
Board cited Burien to explain that, but for the newly
excavated basement unit at Warring Street, all of
the other new units remained subject to rent control
because they were carved from spaces that had previ-
ously been used for residential uses.

In January 2018, the Landlords contested the
Board’s determination by filing petitions seeking to
determine the exempt status of the units. A Rent
Board hearing officer denied the petitions in Decem-
ber, citing Resolution 17-13 and Burien. Landlords
appealed and the Board modified its determination,
finding that the third-story unit of the Dana Street
property constituted a “new unit” exempt from rent
control because Landlords had created it by raising
the roof. The four other units, however, remained
subject to rent control.

In Jun 2019, Landlords filed petitions for writ
of mandate contesting the Board’s decisions. The
petitions alleged the Board exceeded its jurisdiction
and abused its discretion by misapplying Burien and
Resolution 17-13, and by making regulatory findings
inconsistent with the Costa-Hawkins exemption.
The petitions also sought a declaration that Costa-
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Hawkins exempts Resolution 17-13. The trial court
consolidated and denied the petitions in May 2021,
finding that Resolution 17-13 and the Board’s deci-
sion accurately reflected the Burien holding. Land-
lords timely appealed.

The Court of Appeal’s Decision

Division Three of the First District Court of Ap-
peal agreed with the trial court and upheld denial of
Landlords’ petitions. In applying the Burien decision
to the facts at bar, the appellate concluded that the
four units in dispute were converted from space long
dedicated to rental use, therefore Costa-Hawkins
does not exempt them from local rent control as
“new construction.” And because Resolution 17-13
interprets the City’s Rent Ordinance in a manner
consistent with Burien and Costa-Hawkins, neither
the resolution nor the ordinance is preempted by
state law.

Burien Rule Applies to the Costa-Hawkins
Rent Control Exemption

The central dispute between the parties rested
on how broadly the court should read and apply the
rule articulated in Burien. Landlords maintained that
the plain language of § 1954.52(a) unambiguously
and categorically exempts properties that receive a
certificate of occupancy after 1995. The court dis-
agreed, noting that the Landlords’ construction of
the statute cannot be squared with the interpreta-
tion proffered by the Burien holding. Though Burien
involved applying the exemption to residential units
that were converted to condominiums, the nature of
the residential use before or after conversion does not
justify a different construction of the statute; particu-
larly where, as here, a single-family home or rooming
house is converted to a residential triplex.

Finding support in the legislative history, the court
explained that the Costa Hawkins Act only intended
to exempt from rent control newly constructed units,
rather than units with newly issued certificates of
occupancy. The court explained that nothing in the
legislative history or the language of the statute:

.. .suggests the Legislature considered that a
certificate of occupancy would issue when space,
already in residential use, was converted to a
different category of residential use.
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To the contrary, the legislative history reveals that
the purpose of § 1954.52(a)(1) was to exempt new
construction from local rent control, “so long as a
property owned played by the rules and obtained a
certificate of occupancy”; and thus applies to certifi-
cates of occupancy issued prior to residential use of
the affected property. The court reasoned that this
interpretation furthers the purpose of the act and
the exemption by encouraging construction of new
buildings and new conversions that add to residential
housing supply.

Based on this, the court disagreed with Landlords’
rationale that the triplexes were “new construction”
that added additional units to the housing supply.
Landlords reasoned that, as a result of the renova-
tions, each building had more or larger bedrooms,
additional kitchens, living rooms, and bathrooms,
and more square footage of habitable space. The court
noted, however, that the Rent Board did properly
determine one unit in each building was exempt
from rent control. But by emphasizing the amount of
square footage added for living space, the Landlords
ignored that the square footage of residential space
added was less than the square footage of the two
units the Rent Board had already exempted from rent
control.

The court also rejected Landlords’ urging that,
because the buildings were unfit for habitation, those
improvements rendered the units “new.” The court
cautioned that, notwithstanding the lack of legal or
legislative support for this interpretation, any other:

.. .interpretation of Costa-Hawkins that allows
the renovation of properties in poor condition
[or unoccupied] to remove them from the reach
of local rent control would perversely reward
landlords for allowing rental units to decay to
the point the buildings need extensive rehabili-
tation.

Nor was the court swayed by the Landlords’ inter-
pretation of the triplexes’ certificates of occupancy,
which Landlords contended were issued as a result of
complete structural changes that resulted in highly
expanded residential uses. The court noted that
neither certificate made any reference to any expan-
sion of residential uses. Moreover, Landlords have
not established that modestly expanding living space
or extensively removing the buildings is sufficient



enough to remove all six of the new units from the
reach of local rent control, rather than the single unit
in each building that was properly deemed exempt.

For these reasons, the court saw no reason to
abandon the statutory construction of the Costa-
Hawkins’s exception that was adopted in Burien, and
that, when applied here, only one of the three units
in each of Landlords’ buildings is exempt from rent
control.

Costa-Hawkins Does Not Preempt Resolution
17-13

The court also rejected Landlords’ argument that
Resolution 17-13 conflicts with Costa-Hawkins on its
face and as applied, thus resulting in an application of
the Rent Ordinance that is contrary to the act. The
court explained that local governments may make
and enforce rent control ordinances, so long as they
do not conflict with state law. Here, when properly
construed, Resolution 17-13 does not conflict with
Costa-Hawkins. The Resolution interprets the Rent
Ordinance in terms drawn directly from the Burien
holding by stating “a rental unit with a certificate
of occupancy issued after residential use of the unit
began shall not qualify as exempt” from Berkeley rent
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control. There is thus no conflict between that stated
principle and the Costa-Hawkins exemption articu-

lated under § 1954.52(a).

Conclusion and Implications

The First District’s opinion applies, for the first
time, the rule articulated by Burien regarding the ex-
tent of the Costa-Hawkins exemption to rent control
ordinances. Where units are converted from space
long dedicated to residential space, the Burien rule
necessitates the conclusion that Costa-Hawkins does
not exempt them from rent control as “new construc-
tion.” Here, the court made clear that the physical
space from which a residential unit is derived dictates
whether it constitutes “new” construction, regardless
of the amount of work or rehabilitation required to
transform the prior units. For these reasons, the attic
and basement units were properly exempt from local
rent control, but the remaining units were properly
deemed non-exempt because the units were created
from space that had been rented for residential use
before the current certificates of occupancy were
issued. A copy of the court’s opinion is available
at: https://www.courts.ca.gov/opinions/documents/

A163003.PDF
(Bridget McDonald

SECOND DISTRICT COURT UPHOLDS CITY’S DETERMINATION
THAT ELDERCARE FACILITY QUALIFIED
FOR CEQA’S CLASS 32 ‘URBAN INFILL EXEMPTION

Pacific Palisades Residents Association v. City of Los Angeles, 88 Cal.App.5th 1338 (2nd Dist. 2023).

In an opinion published on March 8, 2023 (modi-
fied March 27, 2023), the Second District Court of
Appeal in Pacific Palisades Residents Association v. City
of Los held that substantial evidence supported the
City of Los Angeles’ determination that a proposed
eldercare facility was compatible with the surround-
ing Pacific Palisades neighborhood and thus quali-
fied for a Class 32 categorical exemption under the
California Environmental Quality Act (CEQA) for
infill projects. The court further held that the re-
cord supported the California Coastal Commission’s
related determination that the facility presented no
substantial issue under the Coastal Act.

Factual and Procedural Background

In 2013, developer and real party in interest pur-
chased a vacant one-acre lot in Pacific Palisades, a
coastal neighborhood within the City of Los Angeles
(City). The site, which was graded and zoned for
commercial use in the 1970s, is in a densely devel-
oped 740-unit residential subdivision and surrounded
by numerous single and multifamily units. The
immediately surrounding area includes a restaurant,
office and business center, and nearby hiking trails
and public parks.

In early 2017, following conversations with neigh-
borhood groups, the developer proposed a four-story
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senior living project (Project) to help meet the lack
of options for older adults who wished to age in place.
The 64,646 square foot building would range from 25
to 45 feet and contain 82 residential rooms with an
underground parking lot.

Administrative Proceedings

In June 2017, the developer applied for a Coastal
Development Permit (CDP) and a Class 32 infill
project exemption from CEQA. The City’s zoning
administrator held a public hearing in October 2017.
Community members who favored the Project cited
the dearth of local senior living options for the area’s
increasingly aging population. Those who opposed
the project raised issues concerning parking, traffic,
fire hazards, construction, and aesthetic impacts. In
January 2018, the zoning administrator granted the
CDP and concluded the Project qualified for the
Class 32 exemption.

Project opponents appealed the zoning administra-
tor’s decision to the City’s West Los Angeles Area
Planning Commission (APC) in February 2018. The
appeal maintained the Project was not categorically
exempt because it would be inconsistent with the sur-
rounding neighborhood, would exacerbate the area’s
existing fire hazards, would impact aesthetics and
protected species, and would bring excessive density,
traffic, and noise to a neighborhood that is not highly
urbanized. The appeal also argued the development
would defy the zoning code’s setback requirements
and violate the Coastal Act because it would be visu-
ally incompatible with the neighborhood. The APC
rejected the appeal two months later.

In June 2018, opponents appealed the APC’s deci-
sion to the City Council’s Planning and Land Use
Management (PLUM) Committee, reiterating that
the site was not substantially surrounded by urban
uses given its proximity to state and local parks. The
developer’s lawyer rebutted these points, noting that
the site was located in the middle of a residential
community that had been established for decades.
The PLUM Committee agreed and unanimously
voted to recommend the City Council deny the
appeal and approve the Project. The City Council
subsequently adopted the PLUM Committee’s recom-
mendation by approving the Project, granting the
CDP, and adopting the Class 32 exemption.
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At the Coastal Commission

The opponents protested the City Council’s
decision to the Coastal Commission (Commission),
arguing that the CDP and claimed exemption pre-
sented a “substantial issue” under the Coastal Act.
Recommendations prepared by Commission staff
concluded that public views from nearby trails would
not be significantly impacted due to the Project’s de-
sign and location in a developed and urbanized area.
Staff further found concerns regarding fire protection,
traffic, parking, and protected species were insubstan-
tial, particularly given that the Project was not in an
environmentally sensitive habitat.

The Commission held a public hearing on the
appeal in July 2018, during which attorneys for both
sides reiterated their positions and Commission staff
responded to complaints about the Project’s effect on
views. The Commission unanimously rejected the
appeal, noting that the Project fulfilled an “extremely
needed service” for an area that has historically
lacked eldercare services.

At the Trial Court

Project opponent Pacific Palisades Residents As-
sociation (Association) filed a petition for writ of
mandate in July 2018, which alleged the City vio-
lated CEQA, the Commission violated the Coastal
Act, and both agencies failed to provide a fair hear-
ing. The trial court denied the petition in April 2020,
finding that substantial evidence supported the City’s
determination that the Project qualified for the Class
32 exemption; the Commission’s findings were sup-
ported by substantial evidence; and the Association
had enjoyed a full and fair opportunity to present
their evidence to both agencies.

The Court of Appeal’s Decision

The Second District Court of Appeal affirmed the
trial court’s ruling, holding that the Project complied
with the City’s zoning code, qualified for the Class
32 exemption, and did not present a substantial issue
under the Coastal Act.

Compliance with the Zoning Code

The Association alleged the Project’s proposed
building would be larger than that allowed under the
zoning code’s yard setback requirements. The code



provision at issue provided that no yard requirements
shall apply to the residential portions of buildings
located on lots used for combined commercial and
residential uses if such portions are used exclusively
for residential uses, abut a street or alley, and the first
floor at ground level is used for commercial uses or for
access to the residential portions of the building.

The court held that the zoning code’s yard require-
ments do not apply to the Project because it satis-
fied the plain language of the statute—i.e., (i) the
proposed first floor café/bistro and upstairs residential
units would ostensibly be used for combined commer-
cial and residential uses; (ii) the building would have
exclusively residential portions; (iii) those residential
portions would abut streets to the east and north; and
(iv) the public bistro would be operated commer-
cially.

The court rejected each of the Association’s five
arguments, which largely challenged the applicability
and interpretation of the yard requirement provision
to the Project. Of those arguments, the court rejected
the Association’s contention that a different provi-
sion of the zoning code authorizing eldercare facili-
ties in particular commercial zones applied over the
yard requirement provision. The court noted that the
cited provision works in tandem with—rather than
against—the yard requirement provision, and there-
fore did not command a different outcome. The court
similarly rejected the Association’s request for judicial
notice of extra-record evidence, which attempted to
introduce the City’s purportedly “new” interpreta-
tion of amendments to the contested zoning code
provisions. The court denied judicial notice because
the Association failed to present it to the trial court
and improperly attempted to use it to moot a future
appeal.

Compliance with CEQA

The Association claimed the Project did not
qualify for CEQA’s Class 32 categorical exemption
because its proposed architecture and adverse aes-
thetic impacts would render it incompatible with the
Brentwood and Pacific Palisades Community Plan,
and thus fail to satisfy the first requisite criterion of
the exemption. (Guidelines § 15332, subdivision
(a).)

The court disagreed, noting that it needed to defer
to the City’s determination that “adding this urban
building to this urban building was compatible with
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the [Community Plan],” unless no reasonable person
could have reached the same conclusion. Here, the
City’s decision was “eminently reasonable” given that
“mandatory architectural uniformity” between the
proposed building and adjacent two and three-story
townhomes was not required to find community plan
compatibility. The Court of Appeal reiterated that,
under this deferential standard, elected officials—not
the courts—have “latitude to weigh competing sub-
jective notions of beauty and blight.”

Substantial evidence also supported the City’s
conclusion that the Project would not be inconsis-
tent with the community plan’s policy of preserving
and protecting views from hillsides, public lands, and
roadways. The record established that the views of
nature from high trails were already obstructed by
urban structures that surround the proposed facility;
therefore, adding another urban building would not
result in additionally adverse aesthetic impacts.

Compliance with the Coastal Act

The Association’s last claim alleged the Commis-
sion improperly found no “substantial issue” under
the Coastal Act. The Association posited that the
Project would be visually incompatible with the
neighborhood by blocking views of the ocean and
coastal scenic areas. (Pub. Resources Code § 30251.)
The court disagreed, finding that the substantial
evidence that supported the City’s aesthetic impact
determination also supported Commission’s decision
for the same reasons.

The Association also maintained that the Project
would create significant traffic and parking impacts.
The court declined to reweigh a traffic study relied on
by the Commission, which concluded that daily trips
to and from the eldercare facility would not have a
significant effect on nearby intersections. Similarly,
the facility’s underground parking structure was evi-
dence that the nominal increase in traffic would not
displace street parking for hikers. For these reasons,
substantial evidence supported both the Commis-
sion’s and the City’s decisions that the Project would
not have significant environmental impacts thus
rendering it ineligible for the claimed exemption.

Conclusion and Implications

The Second District Court of Appeal’s opinion
reaffirms the longstanding principle that courts owe

245

May 2023



CALIFORNIA LD lﬁ%

agencies considerable deference on issues that require
agencies to interpret and apply their own zoning
codes and land use plans. In the context of CEQA’s
Class 32 categorical exemption, this deference ex-
tends to the “reasonableness” of an agency’s determi-
nation that a proposed “urban infill” project satisfies
the exemption’s first requirement, which requires
consistency with applicable general plan policies and

zoning designations. And when arguments center
on subjective issues, such as aesthetics and blight,
this heightened deference is particularly apt given
the latitude afforded to elected officials—not the
judiciary—to weigh competing interests. The court’s
opinion is available at: https://www.courts.ca.gov/
opinions/documents/B306658M.PDF

(Bridget McDonald)

FIFTH DISTRICT COURT ORDERS VACATING ORDER
OF PREJUDGMENT POSSESSION SOUGHT BY AN INVESTOR-OWNED
PUBLIC UTILITY—HOLDS PUBLIC UTILITY WAS NOT REQUIRED
TO COMPLY WITH CEQA

Robinson v. Superior Court of Kern County, 88 Cal.App.5th 1144 (5th Dist. 2023).

Southern California Edison Company (Edison),
an investor-owned public utility, filed a complaint in
eminent domain seeking to condemn two easements
on a private property. Edison further filed a motion
for prejudgment possession. The Superior Court
granted the motion for prejudgment possession. On
appeal, the Fifth District Court of Appeal issued a
peremptory writ directing the trial court to vacate its
order of prejudgment possession and conduct further
proceedings that are not inconsistent with the Court
of Appeal’s opinion.

Factual and Procedural Background

Edison, which is an investor-owned public utility cor-
poration, filed a complaint in eminent domain against
husband-and-wife landowners Clyde David Robinson
and Kathryn Ann Devries (collectively: Robinson)
seeking to condemn easements across the Robinson’s
5-acre property in Kern County. Edison sought the
easements for purposes of accessing and maintaining
existing power transmission lines. The first easement
requested by Edison was 50 feet in width, located un-
der the existing power transmission lines, and would
have provided Edison with the right to maintain and
repair the lines. The second easement requested by
Edison was 16 feet in width, looped across the Rob-
inson property, and would have provided Edison with
the right to construct and maintain a road to access
the area underneath the power transmission lines.

In addition to filing a complaint in eminent
domain, Edison also filed a motion for prejudgment
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possession as permitted under Code of Civil Proce-
dure § 1255.410. Robinson failed to file an opposition
to the motion for prejudgment possession within the
required 30-day period. Following the 30-day period
however, Robinson filed its opposition and a request
for relief for the untimely opposition. Robinson’s op-
position argued Edison was not entitled to take the
easements because it had failed to adopt a resolution
of necessity; had failed to comply with the California
Environment Quality Act (CEQA); and had failed
to satisfy the requirements for exercising the power
of eminent domain in Code of Civil Procedure §
1240.030 subdivisions (a) through (c). Following
Edison’s filing of a reply to Robinson’s opposition,

the trial court adopted its tentative ruling granting
Edison’s motion for prejudgment possession. In so
doing, the Court of Appeal did not make any explicit
findings other than stating that “all of the criteria
seems to be satisfied.”

In response, Robinson filed a petition for writ of
mandate requesting the Court of Appeal’s take ac-
tion to vacate the trial court’s order granting Edison
prejudgment possession.

The Court of Appeal's Decision

Edison, a Privately Owned Public Utility, Is
Authorized to Exercise the Power of Eminent
Domain

The first issue before the Court of Appeal was
whether Edison, a privately owned public utility,
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had the authority to exercise the power of eminent
domain. The Court of Appeal first looked to Code of
Civil Procedure § 1240.020, which provides that:

.. .[t]he power of eminent domain may be
exercised to acquire property for a particular use
only by a person authorized by statute to exer-
cise the power of eminent domain to acquire
such property for that use.

Turning next to the Public Utilities Code, the
Court of Appeal found that under the express provi-
sions of the Public Utilities Code and the legislative
history to the pertinent sections, Edison qualified as
a “public utility” for purposes of the Public Utility
Code’s provisions that permit a public utility to con-
demn property. The Court of Appeal thus found that
Edison was authorized under Code of Civil Procedure
§ 1240.020 to exercise the power of eminent domain.

Edison Is Not a ‘Public Entity’ Required to
Adopt a Resolution of Necessity Before Initiat-
ing Condemnation of an Easement

The second issue before the Court of Appeal was
whether Edison was required to adopt a “resolution of
necessity” prior to initiating its condemnation action.
Under Code of Civil Procedure § 1240.040, “[a] pub-
lic entity may exercise the power of eminent domain
only if it has adopted a resolution of necessity...”

Turning first to the plain meaning of the statute,
the Court of Appeal found that Edison, which is an
investor-owned public utility corporation, did not
qualify as a “public entity” because the relevant provi-
sions of the Code of Civil Procedure distinguished be-
tween public entities and corporations. The Court of
Appeal also found that disregarding the plain mean-
ing would produce unintended consequences, such
as allowing a privately owned public utility to make
its own determination about the public necessity of a
condemnation and thereby subvert the ordinary bur-
den of proof imposed on the issue of necessity under
Code of Civil Procedure § 1240.030.

Accordingly, the Court of Appeal found that
Edison was not a public entity for purposes of the
requirement for a resolution of necessity, and there-
fore Edison was not required to adopt a resolution of
necessity prior to initiating its condemnation action.
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Edison Not Required to Obtain CPUC Ap-

proval Before Filing the Condemnation Action

The third issue before the Court of Appeal was
whether the Public Utilities Code required Edison to
obtain the approval of the California Public Utilities
Commission (CPUC) prior to filing the condemna-
tion action. Under Public Utilities Code § 625(a)(1)
(A), “a public utility that offers competitive services”
is prohibited from condemning any property “for
the purpose of competing with another entity in the
offering of those competitive services” unless the
CPUC approves the condemnation.

The Court of Appeal found that the prohibition in
Public Utilities Code § 625(a)(1)(A) did not apply
to the Edison’s proposed condemnation regarding the
existing transmission lines because such condemna-
tion was not for competitive purposes.

Edison Not Required to Comply with CEQA
Because it is Not a Public Agency—No Public
Agency Approval Was Required to Condemn
the Easement

The fourth issue before the Court of Appeal was
whether Edison was a “public agency” that is required
to comply with CEQA before commencing an emi-
nent domain action.

The definition of a public agency is set forth in the
CEQA Guidelines at § 15379 as well as in Public Re-
sources Code § 21063, which provides that a public
agency:

.. .includes any state agency, board, or commis-
sion, any county, city and county, city, regional
agency, public district, redevelopment agency, or
other political subdivision.

Based on the definitions set forth in the CEQA
Guidelines and the Public Resources Code, the Court
of Appeal determined that CEQA’s definition for
a “public agency” does not include investor-owned
public utilities such as Edison.

The Court of Appeal did note that had Edison
been required to obtain the approval of the CPUC
prior to condemning the easement, then the CPUC
would have been a public agency for purposes of
CEQA and would have been responsible for CEQA

compliance. Here however, where no such approval
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was required, the Court of Appeal found that the
proposed condemnation and subsequent maintenance
activity would fall outside the scope of CEQA.

Prejudgment Possession

The Court of Appeal then reviewed then re-
viewed the trial court’s granting of Edison’s motion
for prejudgment possession to determine whether the
procedural requirements for granting prejudgment
possession were met.

As authorized under the California Constitution,
the Code of Civil Procedure at § 1255.410 permits
an eminent domain plaintiff to move the court for an
order of prejudgment possession, thereby allowing the
plaintiff to more quickly take possession of a property
that is the subject of the eminent domain proceed-
ings.

Under Code of Civil Procedure § 1255.410, if the
defendant fails to timely oppose a motion for pre-
judgment possession, then the trial court is required
to make an order for possession of the property if it
makes the findings set forth in § 1255.410(d)(1).
Robinson argued that the trial court failed to make
such findings.

In analyzing this claim, the Court of Appeal turned
to the requirements for taking a particular property
set forth in Code of Civil Procedure § 1240.030,
which provides that the power of eminent domain to
acquire property requires “all” of the following to be
established: the public interest and necessity require
the project; the project is planned or located in the
manner that will be most compatible with the great-
est public good and the least private injury; and the
property sought to be acquired is necessary for the
project.

In reviewing the trial court’s decision, the Court
of Appeal first found that the trial court failed to
make explicit findings on its review of the motion for
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prejudgment possession. The Court of Appeal stated
that while generally a trial court is not required to
issue a statement of decision in ruling on a motion,
the trial court was required to do so here based on the
significance of the deprivation of the property rights
at issue. The Court of Appeal thus held that the trial
court was required to make explicit findings either “in
writing or orally on the record” in order to grant the
motion for prejudgment possession.

Further, the Court of Appeal found that even if the
trial court was not required to make explicit find-
ings (i.e., if the doctrine of implied findings instead
applied), there was no substantial evidence in the
record to support such required findings. The Court of
Appeal thus found that:

.. .[t]he absence of substantial evidence...[is]
sufficient to carry Robinson’s burden of showing
prejudicial error.

Consistent with these holdings, the Court of Ap-
peal issued a peremptory writ directing the trial court
to vacate its order of prejudgment possession and
conduct further proceedings that are not inconsistent
with the Court of Appeal’s opinion.

Conclusion and Implications

This case is significant because it (1) contains sub-
stantive discussion regarding how a privately owned
public utility will be characterized for purposes of an
eminent domain action; (2) establishes that a private-
ly owned public utility exercising its eminent domain
power is not a public agency for purposes of CEQA;
and (3) establishes new requirements for a trial court’s
review on a motion for prejudgment possession. The
court’s opinion is available online at: https://www.
courts.ca.gov/opinions/documents/FO85211.PDF
(E.J. Schloss, Eric Cohn).
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FIRST DISTRICT COURT HOLDS INVERSE CLAIM
FOR ALLEGED FAILURE OF SUBDIVISION DRAINAGE IMPROVEMENTS
NOT ACCEPTED BY THE COUNTY

Shenson v. County of Contra Costa ___Cal.App.5th___, Case No. A164045 (1st Dist. Mar. 30, 2023).

The First District Court of Appeal in Shenson v.
County of Contra Costa upheld the trial court’s deci-
sion granting summary judgment to the County after
drainage improvements the subdivision developers
had constructed 40-plus years earlier failed and seri-
ous erosion and subsidence damaged homeowners’
properties.

Factual Background

Plaintiffs and appellants (collectively: Owners)
are two couples who purchased residential proper-
ties in neighboring subdivisions within Contra Costa
County (County) in 2010 and 2016. Both properties
are adjacent to a creek. Owners sued the County and
a flood control district for inverse condemnation and
parallel tort causes of action after drainage improve-
ments the subdivision developers had constructed
40-plus years earlier failed and serious erosion and
subsidence damaged Owners’ properties.

In the mid-1970s, the County approved subdivi-
sion maps for two subdivisions containing the parcels
later acquired by Owners. Murderers Creek (Creek)
that runs along Owners’ properties is a natural water-
course that functions as the main receptacle for storm
runoff emanating from the watershed above Owners’
properties and is the only reasonable means of col-
lecting and conveying that runoff.

Pursuant to the Subdivision Map Act, the County
required the developers to make certain drainage
improvements to collect and convey water from
the two subject subdivisions as well as one adjacent
subdivision, to the Creek. Among the properties that
contribute runoff to the Creek by way of the improve-
ments were three roads, two private roads serving as
ingress and egress to the subdivisions and one county
owned road that is adjacent to one of the subdivi-
sions.

The developers designed and constructed the
improvements, not the County. However, a county
ordinance required developers to submit plans for
required improvements to the County’s Public Works
Department for review and required the Department

to inspect the work and, when satisfied it was com-
plete and met county requirements, to recommend
that the County Board of Supervisors (Board) accept
the improvements. The limited purpose of such ac-
ceptance was to establish an end date for the contrac-
tor’s liability under a provision requiring it to guaran-
tee performance of the work and repair of defects for
a one-year period after acceptance.

The Board by resolution accepted the improve-
ments as completed for the purpose of establishing
a terminal period for filing liens in case of action
under the subdivision agreement. As also required by
ordinance, the Board adopted a resolution at the end
of the one-year period finding the improvements have
satisfactorily met the guaranteed performance stan-
dards for one year after completion and acceptance.

As provided by the Subdivision Map Act, the
County also required the subdivision developers to
offer to dedicate drainage easements to the County.
The offer of dedication expressly states that the
County:

.. .shall incur no liability with respect to such
offer or dedication, and shall not assume any re-
sponsibility for the offered parcel of land or any
improvements thereon or therein, until such
offer has been accepted by appropriate action of
the Board of Supervisors, or of the local govern-
ing body of its successor or assign.

When it approved the subdivision maps, however,
the County did not accept the offers of dedication for
the drainage improvements, which remained in the
ownership of the developers and later the homeown-
ers who purchased the property.

There is no record of the County indicating it has
ever performed maintenance or repair of the drain-
age improvements. Nor are there any County records
indicating the County performed maintenance of or
repairs to the Creek at or upstream of the subdivi-
sions.

In early 2016, the spillway the developer had
constructed four decades earlier failed and collapsed
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into the Creek bed. The uncontrolled discharge of
water into the Creek caused a scour hole to form and
expand, eventually onto the neighboring private sub-
divisions. Owners allege the scour hole caused erosion
and subsidence damage to their respective properties.
Owners contend the County and the Contra Costa
County Flood Control and Water Conservation
District (District) are responsible for the formation
of the scour hole because they failed to maintain the
Creek’s bed and banks and refused to repair or replace
the spillway after it failed.

Lawsuit Allegations of County Ownership/
Control

Owners alleged the County was responsible for the
damage the Creek and drainage improvements caused
to their properties for several reasons. First, the Coun-
ty approved the subdivisions; second, it required the
developer of that subdivision to construct the drain-
age improvements, including a pipeline, a spillway
and a catch basin; third, it used those facilities to dis-
charge water from another subdivision and from city
streets into the Creek; fourth, it required the devel-
oper to offer to dedicate to the County an easement
over the property containing those improvements and
portions of the bed and banks of the Creek; and fifth,
it permitted and encouraged private development of
properties upslope from Owners’ properties.

Owners further alleged that the County accepted
the drainage improvements from the developer, used
them for public purposes, approved subdivision maps
depicting the drainage easements and now “owns and
controls” the land within the drainage easements.
They alleged that the County “approved, owned,
operated, controlled, repaired and/or maintained a
public drainage system” of which the Creek is a part
and that the drainage system caused damage to Own-
ers’ properties.

Owners alleged that the Contra Costa County
Flood Control and Water Conservation District in-
corporated the Creek into the public drainage system
through its establishment of a statutory drainage area
known as Drainage Area 46 that includes the Creek,
Owners’ properties and other properties in the area.
They alleged the County and District assessed and
continue to assess “storm drainage fees” from property
owners within Drainage Area 46 to offset the in-
creased burden that new and expanding development
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in the area has put on the public drainage system.
They further alleged that the District chose to hold
the funds from the collected drainage fees to be used
for a future project instead of using them to install
mitigation measures against the increased water run-
off or to repair the spillway.

The County and the District filed motions for sum-
mary judgment or summary adjudication. The County
argued it was not liable to Owners for inverse con-
demnation because: (1) the Creek was not a public
improvement owned or controlled by the County;

(2) its acts in approving the subdivisions and requir-
ing drainage improvements and offers of dedication
did not transform the Creek into a public storm drain
system or otherwise make it or the improvements

a public work; (3) it had not accepted the offers of
dedication of drainage easements after they were
made; and (4) it had not made repairs or maintained
the improvements or otherwise impliedly accepted
the offers.

The Superior Court granted the motions for sum-
mary judgment, concluding there was insufficient evi-
dence to support the assertion that the County and
District exerted control over or assumed responsibility
for either the Creek or the drainage system and that
the County’s use of the Creek to drain surface water
from county roads and to require other riparian own-
ers in the watershed to do the same did not transform
the Creek into a public drainage system.

The Court of Appeal’s Decision

The Court of Appeal affirmed the trial court’s judg-
ment under the de novo standard of review to decide
independently whether the facts not subject to triable
dispute warrant judgment for the moving party as a
matter of law. Under that standard, the undisputed
facts did not establish any public entity exercise of ac-
tual ownership or control over a waterway or drainage
improvements to render them public works for which
the public entity is responsible.

Local Government Authority over Drainage
Improvements under the Subdivision Map Act

The Subdivision Map Act (Map Act) vests the
regulation and control of the design and improve-
ment of subdivisions in the legislative bodies of local
agencies, which must promulgate ordinances on the
subject. The Map Act generally requires all subdivid-
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ers of property to design their subdivisions in confor-
mity with applicable general and specific plans and to
comply with all of the conditions of applicable local
ordinances.

Ordinarily, subdivision under the Map Act may be
lawfully accomplished only by obtaining local ap-
proval and recordation of a tentative and final map.
A local agency will approve a tentative and final map
or a parcel map only after extensive review of the
proposed subdivision and consideration of such mat-
ters as the property’s suitability for development, the
adequacy of roads, sewer, drainage, and other services,
the preservation of agricultural lands and sensitive
natural resources, and dedication issues.

By generally requiring local review and approval
of all proposed subdivisions, the Map Act aims to
control the design of subdivisions for the benefit of
adjacent landowners, prospective purchasers and the
public in general. The Map Act defines design to
include, among other things, drainage and sanitary fa-
cilities and utilities, including alignments and grades
thereof. Indeed, requiring the subdivider to install
drainage has been described as one of “several salutary
purposes” of the Map Act.

[t is typical for a subdivision agreement to require
a subdivider to perform the work constructing im-
provements in accordance with plans and specifica-
tions previously approved by the local agency and to
require security to ensure performance of the work
Another common condition is that the subdivider
dedicate or make an irrevocable offer of dedication
for such purposes such as streets, drainage, public
utilities or public access.

Inverse Condemnation with Respect to Drain-
age Improvements Requires Public Acceptance
or Use of Improvements

A public entity may be liable as a property owner
when alterations or improvements to its own up-
stream property result in the discharge of an increased
volume of or velocity of surface water in a natural wa-
tercourse causing damage to the property of a down-
stream owner. As with any upstream property owner,
whether public or private, a government entity is
only liable if, considering all of the circumstances,
its conduct was unreasonable and the lower property
owner acted reasonably.

Further, a government entity may be liable in
inverse condemnation where the increased volume

=il

or velocity of surface waters and resulting damage are
caused by discharge of increased surface waters from
public works or improvements on publicly owned
land or if it has incorporated the watercourse or pub-
lic improvements into a public drainage system.

A storm drainage system constructed and main-
tained by a public entity is a public work To convert
an existing watercourse into a public work, a gov-
ernmental entity must exert control over and assume
responsibility for maintenance of the watercourse if
it is to be liable for damage caused by the streamflow
on a theory that the watercourse has become a public
work

The same is true of converting privately construct-
ed improvements into public works. Official acts of
dominion and control constituting acceptance of the
private drainage system can be shown if the public
entity does maintenance and repair work. Use of land
for a public purpose over time may constitute implied
acceptance of the offer of dedication.

On the other hand, where there is no acceptance
of a street or the drainage system within it, there is no
public improvement, public work or public use and
therefore there can be no public liability for inverse
condemnation.

Drainage Improvements’ Conveyance of Off-

Property Flows did not Convert Them to
Public Works

Owners argue that the required drainage improve-
ments served an adjacent subdivision and an adjacent
street owned by the County (Gloria Terrace) by
diverting surface water to catch basins and pipelines
to convey it to the Creek. Thus, according to Own-
ers, the County in effect converted the improvements
into public works.

The Court of Appeal referred to the California
Supreme Court case of Locklin v. City of Lafayette, 7
Cal.4th 327 (1994) (Locklin), which held that using
an existing natural watercourse for drainage of surface
water runoff and requiring other riparian owners to do
so does not transform the watercourse into a public
storm drainage system. The Court of Appeal likewise
held that requiring and using drainage improvements
within a subdivision to convey water, including from
an adjacent public road and adjacent subdivision,
does not convert the improvements into public works
either.

As noted by the County, drainage improvements
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in all developments are designed to accommodate

the anticipated storm water runoff quantities to be
received by the development—including any runoff
flows emanating from beyond a subdivision’s bound-
ary. Because developments disrupt the natural drain-
age patterns, installation of artificial drainage facili-
ties that collect and convey the runoff that before
may have been conveyed as natural sheet flows is
necessary to ensure the waters will safely pass through
the community without causing damage.

Contrary to Owners’ arguments, requiring artificial
drainage facilities and conveying water across proper-
ties over which it might not have flowed when the
area was undeveloped does not convert those im-
provements into public works. Development requires
that drainage systems be constructed to channel
water beneath or around the obstacles development
creates. A government could not require owners
whose properties are not adjacent to a natural water-
course (i.e., landlocked) to drain waters from their
properties into such a watercourse without allow-
ing them to flow through properties that are closer
to and/or adjacent to the watercourse. Thus, waters
from landlocked properties must at least sometimes be
conveyed through drainage improvements on other
properties to reach a natural watercourse.

For these reasons, it is not surprising that the Act
contemplated that improvements would be used for
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the good of the subdivision and properties beyond it.
[ts aim was to require local governments to exercise
control over the design of subdivisions for the benefit
of adjacent landowners as well as prospective pur-
chasers and the public in general. It defined improve-
ment to include work necessary for the general use of
the lot owners in the subdivision and local neighbor-

hood needs. (Govt. Code, § 66419, subd. (a),)

Conclusion and Implications

This opinion by the First District Court of Ap-
peal helps define the broad extent to which local
government can regulate subdivision improvements
for the broader public benefit under the Map Act,
without incurring liability should it choose not to
accept such improvements. A rule that government-
required improvements on one subdivision are public
if they serve drainage needs of properties outside that
subdivision or convey water that might not naturally
have flowed through the servient subdivision would
undermine the purposes of the Subdivision Map Act.
Indeed, local governments would be reluctant to
facilitate orderly community development, coordi-
nate planning with the community pattern and assure
proper improvements are made. The court’s opinion
is available online at: https://www.courts.ca.gov/opin-

ions/documents/A 164045.PDF
(Boyd Hill)
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Editor's Note: This Legislative Update is designed
to apprise our readers of potentially important land
use legislation. When a significant bill is introduced,
we will provide a short description. Updates will
follow, and if enacted, we will provide additional
coverage.

We strive to be current, but deadlines require
us to complete our legislative review several weeks
before publication. Therefore, bills covered can be
substantively amended or conclusively acted upon by
the date of publication. All references below to the
Legislature refer to the California Legislature, and to
the Governor refer to Gavin Newsom.

Surplus Land Act

® AB 480 (Ting)—This bill was amended on April
5, 2023 and re-referred to the Committee on Ap-
propriations. Current law prescribes requirements
for the disposal of surplus land by a local agency, and
requires, except as provided, a local agency disposing
of surplus land to comply with certain notice require-
ments before disposing of the land or participating
in negotiations to dispose of the land. Current law de-
fines the term “exempt surplus land,” which includes,
among other things, surplus land that is put out to
open, competitive bid by a local agency, as specified,
for purposes of a mixed-use development that is more
than one acre in area, that includes not less than 300
housing units, and that restricts at least 25 percent of
the residential units to lower income households with
an affordable sales price or an affordable rent for a
minimum of 55 years for rental housing and 45 years
for ownership housing. This bill would modify these
provisions to require that the mixed-use development
include not less than 300 residential units. This bill
would also expand the definition of exempt surplus
land to include land that is owned by a California
public-use airport on which residential use is prohib-
ited pursuant to specified federal law. The bill would
also require a local agency to provide a written noti-
fication to the Department of Housing and Commu-
nity Development of its declaration and findings 30
days before disposing of land declared “exempt surplus
land.” The bill would also recast that provision and
would exempt a local agency, in specified instances,
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from making a declaration at a public meeting for
land that is “exempt surplus land” if the local agency
identifies the land in a notice that is published and
available for public comment at least 30 days before
the declaration exemption takes effect. Numerous
other changes are proposed to the law.

oSB 747 (Caballero)—This bill was amended on
April 13, 2023 and re-referred to the Committee on
Appropriations. Current law authorizes a city, county,
or city and county, with the approval of its legislative
body by resolution after a public hearing, to acquire,
sell, or lease property in furtherance of the creation of
an economic opportunity, as defined. This bill would
authorize a city, county, or city and county, in addi-
tion to a sale or lease, to otherwise transfer property
to create an economic opportunity. The bill would
make related, conforming changes. Current law pro-
vides that the creation of an economic opportunity
under that law is subject to certain notice and disclo-
sure provisions. This bill would subject the creation of
an economic opportunity under the above-described
provisions to only certain requirements regarding
providing information to the public on that economic
opportunity. In addition, this bill would define the
term “dispose” for these purposes to mean the sale of
the surplus property or a lease of any surplus property
entered into on or after January 1, 2024, for a term
longer than 35 years, including renewal options, as
specified. The bill would also redefine the term “agen-
cy’s use” to include use for transit or transit-oriented
development, property owned by a port that is used
to support logistics uses, airports, state tidelands, sites
for broadband equipment or wireless facilities, and
waste disposal sites. The bill would define a district
relative to an “agency’s use” to include infrastructure
financing districts, enhanced infrastructure financing
districts, community revitalization and investment
authorities, affordable housing authorities, transit
village development districts, and climate resilience
districts. This bill would also revise and recast cer-
tain of the provisions related to exempt surplus land,
including surplus land that is not contiguous to land
owned by a state or local agency, that is used for open
space or low- and moderate- income housing purposes
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and meets specified conditions, surplus land that is a
former parking lot that is conveyed to an owner of an
adjacent property, and provisions related to mixed-
use developments, among others. The bill would also
specify that certain legal restrictions are valid legal re-
strictions and would require that for surplus land that
is subject to valid legal restrictions to be considered
exempt surplus land, the valid restrictions must be
included as part of the local agency’s above-described
written findings. The bill would also include as
exempt surplus land, land that is jointly developed or
used for a joint development, land that was purchased
using federal funds, land transferred to a community
land trust, as specified, and additional categories of
land determined by the department, including sites
that are not suitable for housing. And, this bill would
authorize a local agency to administratively declare
that land is exempt surplus land, if the declaration
and findings are posted on the local agency’s internet
website, published and available for public comment,
including giving notice to specified entities, at least
30 days before the declarations take effect. In addi-
tion, this bill would create an exception from that
notice requirement if the prospective transferee is an
affordable housing developer proposing to develop an
affordable housing project on the site which that will
meet or exceed a 25 percent affordability threshold,
as described. Numerous other changes are proposed to
the law.

¢SB 229 (Umberg)—This bill was amended on
February 23, 2023 and has been set for hearing. Cur-
rent law prescribes requirements for the disposal of
land determined to be surplus land by a local agency.
Those requirements include a requirement that a
local agency, before disposing of a property or par-
ticipating in negotiations to dispose of that property
with a prospective transferee, send a written notice
of availability of the property to specified entities,
depending on the property’s intended use, and send
specified information in regard to the disposal of the
parcel of surplus land to the Department of Hous-
ing and Community Development. Current law,
among other enforcement provisions, makes a local
agency that disposes of land in violation of these
disposal provisions, after receiving notification of
violation from the department, liable for a penalty of
30 percent of the final sale price of the land sold in
violation for a first violation and 50 percent for any

254

May 2023

subsequent violation. Under current law, except as
specified, a local agency has 60 days to cure or correct
an alleged violation before an enforcement action
may be brought. This bill would require a local agen-
cy that has received a notification of violation from
the department to hold an open and public session

to review and consider the substance of the notice of
violation. The bill would require the local agency’s
governing body to provide prescribed notice no later
than 14 days before the public session. The bill would
prohibit the local agency’s governing body from
taking final action to ratify or approve the proposed
disposal until a public session is held as required.

¢ AB 837 (Alvarez)—This bill was amended on
April 27, 2023. This amended bill would add to the
definition of “exempt surplus land” land acquired by a
local agency for the development of a university and
innovation district in accordance with a sectional
plan area (SPA) plan adopted by the local agency
prior to January 1, 2019, provided that the land is
developed in a manner substantially consistent with
the SPA plan. This bill would provide, until Decem-
ber 31, 2033, that land that is subject to a sectional
planning area, as described, that is acquired prior to
January 1, 2019, and that met one of several speci-
fied conditions on January 1, 2019, is not subject to
certain requirements for the disposal of surplus land.

General Plans

¢ AB 911 (Schiavo)—This bill was amended on
April 13, 2023 and re-referred to the Committee on
Appropriations. Current law permits a person who
holds an ownership interest of record in property that
the person believes is the subject of an unlawfully
restrictive covenant based on, among other things, the
number of persons or families who may reside on the
property, to record a restrictive covenant modification.
Current law entitles the owner of an affordable housing
development to establish that an existing restrictive
covenant is unenforceable by submitting a restrictive
covenant modification document that modifies or
removes any existing restrictive covenant language. Be-
fore recording the modification document, current law
requires the owner to submit to the county recorder a
copy of the original restrictive covenant and any docu-
ments the owner believes necessary to establish that
the property qualifies as an affordable housing develop-
ment for purposes of these provisions. This bill would



continue to require an owner of an affordable housing
development to mail copies of the restrictive covenant
modification document and other materials described
above by certified mail to anyone who the owner knows
has an interest in the property. The bill would provide
that failure to provide this notice does not invalidate

a recorded restrictive covenant modification docu-
ment, but the county recorder may require reasonable
documentation to ensure compliance with this noticing
requirement.

¢ AB 434 (Grayson)—This bill was amended on
March 16, 2023 and re-referred to the Appropriations
Committee. Current law requires the Department
of Housing and Community Development to notify
a city, county, or city and county, and authorizes the
department to notify the Attorney General, that a city,
county, or city and county is in violation of state law if
the department finds that the housing element or an
amendment to that element, or any specified action or
failure to act, does not substantially comply with the
law as it pertains to housing elements or that any local
government has taken an action in violation of certain
housing laws. This bill was amended to additionally
authorize the department to notify a city, county, city
and county, or the Attorney General when the plan-
ning agency of a city, county, or city and county fails to
comply with provisions relating to hearings for speci-
fied variances, ministerial approval of applications for
accessory dwelling units or junior accessory dwelling
units, permitting for unpermitted accessory dwell-
ing units constructed prior to January 1, 2018, sale or
conveyance of accessory dwelling units, ministerial
approval of proposed housing developments, ministerial
approval of parcel maps for urban lot splits, or housing
development projects being deemed an allowable use of
parcels within a zone where office, retail, or parking are
a principally permitted use, as provided..

¢SB 405 (Cortese)—This bill was amended on
April 26, 2023 and re-referred to the Appropriations
Committee. Current law requires a city or county to
determine whether each site in its inventory of land can
accommodate the development of some portion of its
share of the regional housing need, as provided. This
bill was amended to expand the requirement to submit
an electronic copy of the above-described inventory
to the department to additionally require the planning
agency to submit a housing element or amendment
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prepared on or after January 1, 2021. The bill would
additionally require a planning agency to post the

most recent version of the inventory on its internet
website, as specified. The bill would require the post-
ing to include a notice describing how property owners
and other members of the public can submit informa-
tion to the planning agency indicating an interest in
adding a site to the land inventory and developing the
site for housing. The bill, on or before an unspecified
date, would require the department to establish a pilot
program to develop a methodology to analyze if the in-
ventory of suitable land has identified adequate sites to
accommodate a city or county’s regional housing need,
as specified. The bill would require the pilot program to
include: (1) methods for estimating the likely number
of units that can be accommodated on sites in the land
inventory during the planning period using a probabil-
ity analysis and (2) methods for estimating the likely
number of units that can be accommodated on the sites
in the land inventory during the planning period under
existing conditions and potential policy and other
changes.

Subdivision Map Act

*SB 684 (Caballero)—This bill was amended
on April 26, 2023 and re-referred to the Appropria-
tions Committee. The Subdivision Map Act vests
the authority to regulate and control the design and
improvement of subdivisions in the legislative body
of a local agency and sets forth procedures governing
the local agency’s processing, approval, conditional
approval or disapproval, and filing of tentative, final,
and parcel maps, and the modification thereof. This
bill previously authorized a local body to extend
certain expiration dates. It has been amended to re-
quire a local agency to ministerially approve, without
discretionary review or a hearing, a parcel map or a
tentative and final map for a housing development
project that consist of ten or fewer single-family
residential units, meet certain minimum density
requirements, and be located on a lot zoned for
multifamily or single-family residential development
that is no larger than five acres and is substantially
surrounded by qualified urban uses. The bill would
also require a local agency to issue a building permit
for a subdivision if, among other requirements, the
applicant received a tentative map approval or parcel
map approval for the subdivision pursuant to the bill’s
provisions described above.
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Accessory Dwelling Units

® AB 932 (Ting)—This bill was amended on March
30, 2023 and is currently with the Appropriations
Committee for a future hearing. Current law establishes
the Accessory Dwelling Unit Program, which assists
homeowners in qualifying for loans to construct ADUs
and JADUs, among other purposes. CalHFA is required
to, and has convened a working group to develop rec-
ommendations for the purposes of the ADU Program.
This bill would require that the working group report
its recommendations to the Legislature by April 1,
2024 and that CALHFA conduct an evaluation of the
program and shall report its findings to the Legislature
by no later than January 1, 2025

* AB 671 (Ward)—This bill was amended on April
13, 2023. Current law establishes the CalHome Pro-
gram, administered by the Department of Housing and
Community Development, to support existing home-
ownership programs aimed at lower and very low-in-
come households, among other purposes. This bill was
not substantively changed would continue to provide
that neither the CalHome Program nor any administra-
tive rule or guideline implementing the CalHome Pro-
gram precludes a community land trust, as defined, that
is a recipient of program from using CalHome Program
funds to purchase residential real property in fee simple,
to construct accessory dwelling units or junior acces-
sory dwelling units on the property, and to separately
lease or convey each dwelling unit on the property to
separate households. households or separately convey
the dwelling units on separate parcels created pursuant
to specified law.

¢ AB 1661 (Bonta)—This bill has not been
amended and is currently in the Committee on Utili-
ties & Electricity. Existing law requires the commis-
sion to require every residential unit in an apartment
house or similar multiunit residential structure,
condominium, or mobilehome park issued a building
permit on or after July 1, 1982, with certain excep-
tions, to be individually metered for electrical and
gas service. This bill would continue to additionally
except from that requirement an accessory dwell-
ing unit, as defined, if the owner of the property on
which the accessory dwelling unit is located elects to
have the accessory dwelling unit’s electrical and gas
services metered through existing or upgraded utility
meters located on that property. The bill would re-
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quire an electrical corporation and gas corporation, if
an owner of such a property elects to have the acces-
sory dwelling unit’s electrical and gas services metered
through utility meters located on that property, to
allow the property owner to do so.

¢ AB 976 (Ting)—This bill has not been amended
and is in Committee for third reading. Current law
requires a local ordinance to require an accessory
dwelling unit to be either attached to, or located
within, the proposed or existing primary dwelling,
as specified, or detached from the proposed or exist-
ing primary dwelling and located on the same lot as
the proposed or existing primary dwelling. This bill
would instead prohibit a local agency from imposing
an owner-occupancy requirement on any accessory
dwelling unit, making permanent the existing prohi-
bition on local government’s ability to require owner-
occupancy on a parcel containing an ADU.

Affordable Housing

® AB 1490 (Lee)—This bill was amended on April
19, 2023 and re-referred to the Committee on Ap-
propriations. Current law requires the Department
of Housing and Community Development to give
priority with respect to funding under the Multifamily
Housing Program to projects that prioritize adaptive
reuse in existing developed areas served with pub-
lic infrastructure, as specified, and current law also
establishes various streamlined, ministerial review
processes for housing development proposals meet-
ings specified standards. The bill would require a local
government to approve a development proposal for
a multifamily housing development project that is
an adaptive reuse project and that meets specified
affordability and site requirements, including that
100 percent of the units be made available for lower
income households, 50 percent of which shall be
made available to very low income households, pursu-
ant to a streamlined, ministerial review process. The
bill would declare a project meeting these require-
ments to be a use by right. The bill would require a
project approved by a local government pursuant to
this ministerial review process to meet specified labor
standards and would prohibit a local government
from imposing certain requirements on the project,
including a maximum density requirement or floor
area ratio requirement.
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* ACA 1 (Aguiar-Curry)—The California Consti-
tution prohibits the ad valorem tax rate on real prop-
erty from exceeding 1 percent of the full cash value
of the property, subject to certain exceptions. This
measure would create an additional exception to the
1 percent limit that would authorize a city, county,
city and county, or special district to levy an ad va-
lorem tax to service bonded indebtedness incurred to
fund the construction, reconstruction, rehabilitation,
or replacement of public infrastructure, affordable
housing, or permanent supportive housing, or the ac-
quisition or lease of real property for those purposes, if
the proposition proposing that tax is approved by 55
percent of the voters of the city, county, or city and
county, as applicable, and the proposition includes
specified accountability requirements. The measure
would specify that these provisions apply to any city,
county, city and county, or special district measure
imposing an ad valorem tax to pay the interest and
redemption charges on bonded indebtedness for these
purposes that is submitted at the same election as this
measure.

Density Bonus

*SB 713 (Padilla)—This bill was amended April
17, 2023 and re-referred to the Committee on Gov-
ernance & Finance. The Density Bonus Law requires
a city or county to provide a developer that proposes
a housing development within the city or county
with a density bonus and other incentives or conces-
sions, as specified, if the developer agrees to construct
certain types of housing. Current law prohibits a city
from applying any development standard that will
have the effect of physically precluding the construc-
tion of a development meeting specified criteria at
the densities or with the concessions or incentives
permitted by the Density Bonus Law. Existing law
defines “development standard” as including a site or
construction condition, including, but not limited
to, a height limitation, a setback requirement, a floor
area ratio, an onsite open-space requirement, a mini-
mum lot area per unit requirement, or a parking ratio
that applies to a residential development pursuant to
any ordinance, General Plan element, Specific Plan,
charter, or other local condition, law, policy, resolu-
tion, or regulation.

This bill was amended to specify that “development
standard” for these purposes includes these standards
adopted by the local government or enacted by the lo-
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cal government’s electorate exercising its local initiative
or referendum power, whether that power is derived
from the California Constitution, statute, or the charter
or ordinances of the local government.

¢ AB 637 (Low)—This bill was amended on March
20, 2023 and is in the Committee for Housing & Com-
munity Development. Density Bonus Law requires a
city or county to provide a developer that proposes a
housing development within the city or county with a
density bonus and other incentives or concessions, as
specified, if the developer agrees to construct specified
percentages of units for lower income, very low income,
or senior citizen housing, among other things, and
meets other requirements. Current law requires a city or
county to grant a proposal for an incentive or conces-
sion requested by a developer unless it would not result
in identifiable and actual cost reductions, as specified,
would have a specific, adverse impact on public health
or safety or on specified real property and for which
there is no method to avoid or mitigate that impact, as
specified, or would be contrary to state or federal law,
and prohibits a city or county from applying a develop-
ment standard that would physically preclude construc-
tion otherwise authorized by Density Bonus Law and
authorizes a developer to submit a proposal to waive a
development standard that would do so. Existing law
specifies those provisions do not require the waiver or
reduction of development standards that would have an
adverse impact on public health or safety or on speci-
fied real property and for which there is no method to
avoid or mitigate that impact, as specified. This bill was
amended to except from the requirement that a city or
county to grant a proposal an incentive or concession
a waiver or reduction of development standards that
would have alter the requirements of a local program,
policy, or ordinance that requires, as a condition of the
development of residential units, that the development
include a certain percentage of residential units that
meet specified affordability requirements.

¢ AB 1287 (Alvarez)—This bill was last amended
on April 26, 2023 and re-referred to the Committee on
Appropriations. Density Bonus Law requires a city or
county to provide a developer that proposes a housing
development within the city or county with a density
bonus and other incentives or concessions, as specified,
if the developer agrees to construct specified percentag-
es of units for lower income, very low income, or senior
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citizen housing, among other things, and meets other
requirements. This bill would require a city, county, or
city and county to grant an additional density bonus,
calculated as specified, when: (1) an applicant proposes
to construct a housing development that conforms

to specified requirements, (2) the applicant agrees to
include additional units affordable to very low income
households or moderate income households, as speci-
fied, and (3) the housing development provides 24 per-
cent of the base density units to lower income house-
holds, conforms to specified requirements and provides
15 percent of the base density units to very low income
households, or conforms to specified requirements and
provides 44 percent of the total units to moderate-in-
come units. The bill would require a city, county, or city
and county to grant four incentives or concessions for a
project that includes at least 16 percent of the units for
very low-income households or at least 4five percent for
persons and families of moderate income in a develop-
ment in which the units are for sale. The bill would
increase the incentives or concessions for a project in
which 100 percent of all units are for lower income
households, as specified, from four to five.

¢ AB 323 (Holden)—This bill was amended April
12, 2023 and re-referred to the Committee on Appro-
priations. Current law requires the developer and the
city or county to ensure that: (1) a for-sale unit that
qualified the developer for the award of the density
bonus is initially occupied by a person or family of the
required income, offered at an affordable housing cost,
as defined, and includes an equity sharing agreement,
as specified, or (2) a qualified nonprofit housing orga-
nization that is receiving the above-described welfare
exemption purchases the unit pursuant to a specified
recorded contract that includes an affordability restric-
tion, an equity sharing agreement, as specified, and a
repurchase option that requires a subsequent purchaser
that desires to sell or convey the property to first offer
the nonprofit corporation the opportunity to repurchase
the property. This amended bill would instead require
the developer and the city or county to ensure that:
(1) the for-sale unit that qualified the developer for the
award of the density bonus is to be initially sold to and
occupied by a person or family of the required income,
(2) the qualified nonprofit housing organization that
is receiving the above-described welfare exemption to
meet meets specified requirements, including having a
determination letter from the Internal Revenue Service
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affirming its tax-exempt status, as specified, being based
in California, and the primary activity of the nonprofit
corporation being the development and preservation of
affordable home ownership housing in California that
incorporates within their contracts for initial purchase a
repurchase option that requires a subsequent purchaser
that desires to sell or convey the property to first offer
the nonprofit corporation the opportunity to repurchase
the property pursuant to an equity sharing agreement or
a specified recorded contract that includes an afford-
ability restriction. restriction, or (3) the city, county,
and city and county has sent a list of buyers who are
eligible to purchase the unit to the developer starting

at the time the building permit is issued until 90 days
after the certificate of occupancy or final inspection is
issued or completed for that unit. By imposing these
requirements on local agencies with respect to density
bonuses, this bill would impose a state-mandated lo-

cal program. This amended bill would also prohibit a
developer from offering a unit constructed pursuant to
a local inclusionary zoning ordinance that is intended
for owner-occupancy to a purchaser that intends to rent
the unit to families of extremely low, very low, low-,
and moderate-income families, unless the developer can
prove that none of the applicants for owner-occupancy
can qualify for the unit as an owner-occupant pursuant
to the income limitation recorded on the deed or other
instrument defining the terms of conveyance eligibility.
eligibility, except as specified. The bill would specify
that every unit offered in a manner inconsistent with
this requirement is a violation and is subject to a civil
penalty of not more than $15,000. The amended bill
would authorize the civil penalty to be assessed and
recovered in a civil action brought in the name of the
people of the State of California by the county counsel
or city attorney for the jurisdiction in which the viola-
tion occurred in a court of competent jurisdiction. The
amended bill would also require a city, county, city and
county, or local public housing authority that admin-
isters the local inclusionary zoning ordinance to send

a list of buyers who are eligible to purchase the unit to
the developer starting at the time the building permit is
issued until 90 days after the certificate of occupancy or
final inspection is issued or completed for that unit.

Planning and Zoning

¢ AB 529 (Gabriel)—This bill was amended
March 30, 2023 and re-referred to the Committee on
Appropriations. Existing law, for award cycles com-



menced after July 1, 2021, awards a city, county, or
city and county, that has adopted a housing element
determined by the department to be in substantial
compliance with specified provisions of the Planning
and Zoning Law and that has been designated by the
department as pro-housing based upon their adop-
tion of pro-housing local policies, as specified, ad-
ditional points in the scoring of program applications
for housing and infrastructure programs pursuant to
guidelines adopted by the department, as provided.
This bill would add the facilitation of the conversion
or redevelopment of commercial properties into hous-
ing, as specified, including the adoption of adaptive
reuse, as defined, ordinances or other mechanisms
that reduce barriers for these conversions, to the list
of specified pro-housing local policies.

¢SB 736 (Mcguire)—This bill has not been
amended and was ordered to Consent Calendar. The
Permit Streamlining Act, which is part of the Plan-
ning and Zoning Law, requires each public agency
to provide a development project applicant with a
list that specifies the information that will be re-
quired from any applicant for a development project.
Specifically, current law establishes time limits for
completing reviews regarding whether an applica-
tion for a post-entitlement phase permit is complete
and compliant, and whether to approve or deny an
application, as specified. Current law requires a local
agency, if a post-entitlement phase permit is deter-
mined to be incomplete, denied, or determined to be
noncompliant, to provide a process for the applicant
to appeal that decision in writing to the governing
body of the agency or, if there is no governing body,
to the director of the agency, as provided by that
agency. This bill would delete the provision for the
applicant to appeal a decision to the director of the
local agency, as described above, and, instead, require
a local agency to provide a process for the applicant
to appeal that decision in writing to the governing
body of the agency only.

® AB 1308 (Quirk-Silva)—This bill was amended on
March 30, 2023 and re-referred to the Appropriations
Committee. The Planning and Zoning Law authorizes
the legislative body of any county or city to adopt
ordinances that regulate the use of buildings, structures,
and land as between industry, business, residences, open
space, and other purposes. This amended bill would
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prohibit a public agency, as defined, from imposing a
new increasing the minimum parking requirement on
that applies to a single-family residence as a condition
of approval of a project to remodel, renovate, or add to
a single-family residence, except as specified. By impos-
ing additional duties on local officials, the bill would
impose a state-mandated local program.

¢ AB 821 (Grayson)—This bill was amended on
April 11, 2023 and re-referred to the Committee on
Appropriations. The Planning and Zoning Law re-
quires each county and city to adopt a comprehensive,
long-term General Plan for the physical development
of the county or city, and of certain land outside its
boundaries. Current law requires that county or city
zoning ordinances be consistent with the General Plan
of the county or city by January 1, 1974 and authorizes
any resident or property owner to bring an action or
proceeding in the superior court to enforce compliance
with these provisions within 90 days of the enactment
of any new zoning ordinance or the amendment of any
existing zoning ordinance. This amended bill would
additionally authorize any resident or property owner
to bring an action or proceeding in the superior court
to enforce compliance with these provisions within 90
days of the failure of a local agency to amend a zon-
ing ordinance within a reasonable time of the zoning
ordinance becoming inconsistent with the General
Plan due to amendment to the plan or to any element
of the plan. This amended bill, in the event that a
zoning ordinance becomes inconsistent with a General
Plan due to amendment and a local agency receives a
development application that is consistent with the
General Plan but is inconsistent with a zoning ordi-
nance, as specified, would require the local agency to
either amend the zoning ordinance within 90 days to
be consistent with the General Plan, or to process the
development application, as provided. If a local agency
does not amend the zoning ordinance within 90 days,
the bill would require the local agency to process the
development application. The amended bill would also
provide that a proposed development is not deemed in-
consistent with any zoning ordinance or related zoning
standard or criteria, and is not required to be rezoned
to accommodate the proposed development, if there
is substantial evidence that would allow a reasonable
person to conclude that the proposed development is
consistent with objective General Plan standards and
criteria but the zoning for the project site is inconsistent
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with the General Plan. The amended bill would autho-
rize any resident or property owner to bring an action or
proceeding in the superior court to enforce compliance
with these provisions within 90 days.

® AB 894 (Friedman)—This bill was amended April
20, 2023 and re-referred to the Committee on Ap-
propriations. Current law also authorizes the legislative
body of a city or a county to adopt ordinances estab-
lishing requirements for parking. The amended bill
would require a public agency to allow parking spaces
identified in shared parking arrangements to be counted
agreements to be counted toward meeting automobile
parking requirements for a new or existing development
or use, including underutilized parking spaces, when the
parking spaces meet specified conditions regarding the
distance of the spaces from the applicable site. The bill
would require a public agency to accept a parking analy-
sis using peer-reviewed methodologies developed by a
professional planning association, as specified, when
determining the number of shared parking spaces that
can be reasonably shared between different uses.

* AB 281 (Grayson)—This bill was amended April
13, 2023 and ordered to Consent Calendar. Current
law requires a local agency to compile a list of infor-
mation needed to approve or deny a postentitlement
phase permit, to post an example of a complete, ap-
proved application and an example of a complete set
of post-entitlement phase permits for at least five types
of housing development projects in the jurisdiction,
as specified, and to make those items available to all
applicants for these permits no later than January 1,
2024 and establishes time limits for completing reviews
regarding whether an application for a post-entitlement
phase permit is complete and compliant and whether
to approve or deny an application, as specified, and
makes any failure to meet these time limits a viola-
tion of specified law. Current law defines various terms
for these purposes, including “local agency” to mean a
city, county, or city and county, and “postentitlement
phase permit,” among other things, to exclude a permit
required and issued by a special district. This bill would
require a special district that receives an application
from a housing development project for service from a
special district or an application from a housing devel-
opment project for a post-entitlement phase permit,
as specified, to provide written notice to the applicant
of next steps in the review process, including, but not
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limited to, any additional information that may be
required to begin to review the application for service
approval. The bill would require the special district to
provide this notice within 30 business days of receipt
of the application for a housing development with 25
units or fewer, and within 60 business days for a hous-
ing development with 26 units or more. The bill would
define various terms for these purposes.

* AB 1114 (Haney)—This bill was amended April
13, 2023 and was ordered to Consent Calendar. The
amendments were non-substantive. Current law defines
“postentitlement phase permit” to include all nondis-
cretionary permits and reviews filed after the entitle-
ment process has been completed that are required or
issued by the local agency to begin construction of a
development that is intended to be at least 2/3 residen-
tial, excluding discretionary and ministerial planning
permits, entitlements, and certain other permits and
reviews. Current law establishes time limits for com-
pleting reviews regarding whether an application for a
post-entitlement phase permit is complete and compli-
ant, and whether to approve or deny an application,
as specified, and makes any failure to meet these time
limits a disapproval of the housing development project
and a violation of the Housing Accountability Act.
Current law requires a local agency, beginning on speci-
fied dates determined by population size, to provide an
option for post-entitlement phase permits to be applied
for, completed, and retrieved by the applicant on its in-
ternet website, and accept applications for post-entitle-
ment phase permits and any related documentation by
electronic mail until that process has been established.
This bill would continue to modify the definition of
“postentitlement phase permits” to eliminate the non-
discretionary aspect of permits not otherwise excluded,
thereby applying the definition to those permits without
regard to whether they are nondiscretionary. The bills
also continues to require a local agency to return an
approved permit application on each post-entitlement
phase permit requested for a housing development proj-
ect, if the local agency determines that the complete
application is compliant with the permit standards.
The bill would prohibit a local agency from subjecting
the post-entitlement phase permit to any appeals or
additional hearing requirements once the local agency
determines that the post-entitlement permit is compli-
ant with applicable permit standards, as specified.



¢ AB 1630 (Garcia)—This bill was amended on
March 21, 2023 and re-referred to the Committee on
Housing & Community Development. The amended
bill would enact The Student Housing Crisis Act of
2023. The amended bill would require a city, county, or
city and county to classify student and faculty and staff
housing as a permitted use on all real property within
12 mile 1,000 feet of a university campus, as defined,
for zoning purposes. The amended bill would require a
proposed student or faculty and staff housing project, as
defined, to be considered ministerially, without discre-
tionary review or a hearing, if specified requirements
are met, including that a minimum of 20 percent of the
units in the project be rented by students or faculty and
staff of the university. The amended bill would prohibit
a local agency from imposing or enforcing on a student
or faculty and staff housing project subject to ministerial
consideration certain restrictions, including a mini-
mum automobile parking requirement. The amended
bill would require student or faculty and staff housing
to have certain recorded deed restrictions, except as
provided, that ensure for at least 55 years that, among
other things, at least 20 percent of the units are afford-
able to lower income households, as defined, except as
provided. In connection with an application submitted
pursuant to these provisions, the bill would require a
city, county, or city and county to take specified ac-
tions, including, upon the request of the applicant,
provide a list of permits and fees that are required by
the city, county, or city and county. By imposing new
duties on local jurisdictions, this bill would impose a
state-mandated local program. The bill would require
a proponent of a student or faculty and staff housing
project subject to ministerial consideration to require in
contracts with construction contracts and certify to the
local government that certain standards will be met in
project construction, including that a student or faculty
and staff housing project that is not in its entirety a
public work, as defined, shall be subject to certain
requirements, including to pay all construction workers
employed in the executing of the student or faculty and
staff housing project at least the general prevailing rate
of per diem wages for the type of work and geographic
area, as specified.

¢ AB 1532 (Haney)—This bill has not been
amended and was referred to the Committee on Hous-
ing & Community Development and Committee on
Natural Resources. This bill would continue make an
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office conversion project, as defined, that meets certain
requirements a use by right in all areas regardless of zon-
ing. The bill would define “office conversion project” to
mean the conversion of a building used for office pur-
poses or a vacant office building into residential dwell-
ing units. The bill would define “use by right” to mean
that the city or county’s review of the office conversion
may not require a conditional use permit, planned

unit development permit, or other discretionary city

or county review or approval that would constitute a
“project” for purposes of the California Environmental
Quality Act, as specified.

¢SB 294 (Wiener)—This bill has not been amended
and was referred to the Committee on Governance &
Finance and the Committee on Housing. The Plan-
ning and Zoning Law requires a city or county to adopt
a General Plan for land use development within its
boundaries that includes, among other things, a hous-
ing element. Current law prohibits a local agency, as
defined, from imposing a floor area ratio standard that
is less than 1.0 on a housing development project that
consists of three to seven units, or less than 1.25 on a
housing development project that consists of eight to
ten units. Current law prohibits a local agency from
imposing a lot coverage requirement that would physi-
cally preclude a housing development project of not
more than ten units from achieving the floor area ratios
described above. This bill would delete the ten-unit
maximum for eligible projects, and would prohibit a lo-
cal agency from imposing a floor area ratio standard that
is less than 2.5 on a housing development project that
consists of 11 to 20 units. The bill would prohibit a lo-
cal agency from imposing a floor area ratio standard that
is less than 1.25 for every ten housing units, rounded to
the nearest ten units, on a housing development project
that consists of more than 20 units.

oSB 450 (Atkins)—This bill was amended and re-
referred to the Committee on Appropriations. Substan-
tive changes were made.

With respect to the Housing Accountability Act,
this amended bill would remove the requirement that
a proposed housing development does not allow for
the demolition of more than 25 percent of the existing
exterior structural walls to be considered ministeri-
ally. The amended bill would prohibit a local agency
from imposing objective zoning standards, objective
subdivision standards, and objective design standards
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that do not apply uniformly to development within the
underlying zone. This amended bill would also remove
the authorization for a local agency to deny a proposed
housing development if the building official makes a
written finding that the proposed housing development
project would have a specific, adverse impact upon the
physical environment. The amended bill would also re-
quire the local agency to consider and approve or deny
the proposed housing development application within
60 days from the date the local agency receives the
completed application, and would deem the application
approved after that time. If the local agency denies an
application, it must provide a full set of comments to
the applicant with a list of items that are defective or
deficient and a description of how the application can
be remedied by the applicant.

With respect to the Subdivision Map Act, this
amended bill would specify that objective zoning
standards, objective subdivision standards, and objec-
tive design standards imposed by a local agency must
be related to the design or improvements of a parcel.
This amended bill would remove the authorization for
a local agency to deny a proposed housing development
if the building official makes a written finding that the
proposed housing development project would have a
specific, adverse impact upon the physical environment.
The amended bill would also require the local agency to
consider and approve or deny the proposed housing de-
velopment application within 60 days from the date the
local agency receives the completed application, and
would deem the application approved after that time. If
the local agency denies an application, it must provide a
full set of comments to the applicant with a list of items
that are defective or deficient and a description of how
the application can be remedied by the applicant.

With respect to Planning and Zoning Law, this
amended bill add the proposed housing development
and urban lot split provisions to the list of statutes the
department is required to notify a city, county, or city
and county of when reviewing a housing element or
amendment.

California Environmental Quality Act

¢ AB 1700 (Hoover)—This bill has not been
amended. The California Environmental Quality Act
(CEQA) requires a lead agency to prepare a mitigated
negative declaration for a project that may have a sig-
nificant effect on the environment if revisions in the
project would avoid or mitigate that effect and there
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is no substantial evidence that the project, as revised,
would have a significant effect on the environment.
This bill would specify that population growth, in and
of itself, resulting from a housing project and noise
impacts of a housing project are not an effect on the
environment for purposes of CEQA.

¢ AB 340 (Fong)—This bill has not been amended.
The California Environmental Quality Act (CEQA)
prohibits an action or proceeding from being brought
in a court to challenge the approval of a project by a
public agency unless the alleged grounds for noncom-
pliance are presented to the public agency orally or in
writing by a person during the public comment period
provided by CEQA or before the close of the public
hearing on the project before the issuance of the
notice of determination. This bill would require the
alleged grounds for noncompliance with CEQA pre-
sented to the public agency in writing be presented at
least ten days before the public hearing on the project
before the issuance of the notice of determination.
The bill would prohibit the inclusion of written com-
ments presented to the public agency after that time
period in the record of proceedings and would pro-
hibit those documents from serving as basis on which
an action or proceeding may be brought.

* AB 356 (Mathis)—This bill was amended on
April 17, 2023 and was ordered to Consent Calen-
dar. Under the California Environmental Quality
Act (CEQA), current law requires a lead agency to
prepare a mitigated negative declaration for a project
that may have a significant effect on the environment
if revisions in the project would avoid or mitigate
that effect and there is no substantial evidence that
the project, as revised, would have a significant effect
on the environment. Current law, until January 1,
2024, specifies that, except as provided, a lead agency
is not required to evaluate the aesthetic effects of
a project and aesthetic effects are not considered
significant effects on the environment if the project
involves the refurbishment, conversion, repurposing,
or replacement of an existing building that meets cer-
tain requirements. This bill would extend the opera-
tion of the above provision to January 1, 2029. The
amended bill would also require the lead agency to
file a notice with the Office of Planning and Research
and the county clerk of the county in which the
project is located if the lead agency determines that



it is not required to evaluate the aesthetic effects of
a project and determines to approve or carry out that
project.

e AB 978 (Patterson)—This bill was amended on
April 4, 2023 and was re-referred to the Committee
on Natural Resources. This bill would require a per-
son seeking judicial review of the decision of a lead
agency made pursuant to the California Environmen-
tal Quality Act (CEQA) to carry out or approve a
housing project to post a bond of $1,000,000 (prior to
amendment, $500,000) to cover the costs and dam-
ages to the housing project incurred by the respon-
dent or real party in interest. The bill would authorize
the court to adjust (no longer waive, included prior to
amendment) this bond requirement upon a finding of
good cause to believe that the requirement does not
further the interest of justice.

® AB 1633 (Ting)—This bill was last amended on
April 27, 2023. Existing law, the Housing Account-
ability Act, prohibits a local agency from disapprov-
ing a housing development project, as described,
unless it makes certain written findings based on a
preponderance of the evidence in the record. This
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amended bill would continue to define “disapprove
the housing development project” as also including
any instance in which a local agency fails to issue

a project an exemption from CEQA for which it

is eligible, as described, or fails to adopt a negative
declaration or addendum for the project, to certify

an environmental impact report for the project, or to
approve another comparable environmental docu-
ment, if certain conditions are satisfied. Among other
conditions, the bill would require a housing develop-
ment project subject to these provisions to be located
within an urbanized area, as defined, and meet or
exceed 15 dwelling units per acre. This amended

bill also contains other related provisions and other
makes other non-substantive changes to the law.

¢SB 91 (Umberg)—This bill has not been amend-
ed and has been set for hearing. Current law, until
January 1, 2025, exempts from the California Envi-
ronmental Quality Act (CEQA) projects related to
the conversion of a structure with a certificate of oc-
cupancy as a motel, hotel, residential hotel, or hostel
to supportive or transitional housing, as defined, that
meet certain conditions. This bill continues to extend
indefinitely the above exemption.
(Melissa Crosthwaite)
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